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IN CRITICAL CONDITION: THE URGENT NEED 
TO REFORM THE INDIAN HEALTH 
SERVICE’S ABERDEEN AREA 


TUESDAY, SEPTEMBER 28, 2010 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 10 o’clock a.m. in 
room 628, Dirksen Senate Office Building, Hon. Byron L. Dorgan, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. BYRON L. DORGAN, 

U.S. SENATOR FROM NORTH DAKOTA 

The Chairman. I am going to call the hearing to order. This is 
a hearing of the Indian Affairs Committee. 

Today we are going to hold an oversight hearing entitled In Crit- 
ical Condition: The Urgent Need to Reform the Indian Health Serv- 
ice’s Aberdeen Area. We have focused, as many in this room know, 
on an investigation of the Aberdeen Area of the Indian Health 
Service. Two months ago, this Committee began this formal inves- 
tigation. I initiated this investigation with the consent of the Com- 
mittee after years of hearing about poor performance and mis- 
management within the Area. 

The investigation has focused on facilities operated by the IHS 
over the past five years especially, and today’s hearing is going to 
discuss some of the initial finds and will give us the opportunity 
to hear from the Director of the IHS and others and understand 
what the Agency is doing at this point to address the problems. 

Many of the allegations heard throughout these years were sub- 
stantiated in the investigation. The Committee found increasingly 
high numbers of EEOC complaints and other workforce grievances 
being filed in this region, transfers and administrative leave com- 
monly being used as a remedy for problem employees, doctors and 
nurses treating patients with expired licenses and certifications, 
several facilities on the brink of losing their accreditation or certifi- 
cation, frequent diversion of healthcare services and substantial 
amounts of missing or stolen narcotics, questionable management 
of contract health service funds, and mismanagement of billing 
Medicare, Medicaid or other private insurers. 

I recognize these problems are not new and, in fact, have fes- 
tered in some cases for decades. I know Director Roubideaux and 
Aberdeen Director Red Thunder inherited many of these problems 
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and only had a short time to address them. I believe, however, that 
it will take more than two Directors to make significant change to 
the system and it is my hope that Secretary Sehelius will make im- 
proving the Indian Health Service a priority during her tenure. We 
have met and talked about that and she has given me that commit- 
ment. 

Let me say there are clearly many dedicated and hardworking 
employees in the Aberdeen Area working for Indian Health Service. 
I recognize that. I have said it publicly. I want it to be said again 
today. There are people I am sure working in the units who got up 
this morning and all they care about is treating patients. God bless 
them for their good work. This is not to cast aspersions on dedi- 
cated, loyal, good people who are working today in the Indian 
Health System. Lives are being saved because of their work. 

But, it is the case and I know it to be the case and I have 
watched the Indian Health Service juggle all of these things 
around, that there are poor performing employees who, in my judg- 
ment, ill serve the very patients they are supposed to help. And I 
am convinced that problem employees are able to wreak havoc and 
demoralize those who fight so hard to provide quality healthcare. 
And I just think it is time to stop. 

We found instances of employees working under impaired condi- 
tions, in some cases perhaps under the influence of alcohol. In one 
horrendous incident, a nurse was found to be assisting in a C-sec- 
tion in such an impaired state that she could not even hold the pa- 
tient’s skin for staples. And the nurse kept her job following this 
incident. 

In 2002, this goes back some while, the former Service Unit Di- 
rector of the Quentin Burdock Memorial Hospital was found by the 
Inspector General, the Office of the Inspector General, to have a 
pattern of mismanagement, discrimination and retaliation against 
employees, resulting in grievances and unwarranted civil suits. 
This is the report by the Inspector General. 

Though several suits against this Director cost the Agency over 
$106,000, despite this the Service Unit Director did not receive a 
demotion or a suspension and in fact was reassigned to the Aber- 
deen Area office only to retire seven years later in 2009. 

Sadly, this Committee found many, many more stories just like 
this one. Some employees repeatedly engaging in bad behavior or 
even illegal activity facing little or no disciplinary action. Instead, 
administrative leave or transferring employees is a solution. 

The Committee found that 176 employees in the Aberdeen Area 
were placed on paid administrative leave in the past five years for 
a period of times that totals eight years. This chart will show the 
paid administrative leave at three facilities in the Aberdeen Re- 
gion, Aberdeen, Sisseton and I cannot see the third, I guess it is 
Winnebago. 

[The information referred to follows:] 



3 


Employees Placed on Administrative Leave: Aberdeen Area, 2005-2010 


Service Unit 

Number of 
Employees on 
Administrative 
Leave 

Average Length of Administrative Leave 

Belcourt 

22 

Nearly 1.5 Months 

Sisseton 

11 

Nearly 1 Month 

Winnebago 

13 

Nearly 3 Weeks 


Source: Indian Health Service 


The Chairman. The Committee found that in some cases a single 
individual was placed on administration leave for over eight 
months due to a pending investigation. I do not understand why 
the Federal Government would pay someone for eight months to 
stay home while something is being investigated. 

The number of EEOC, Equal Employment Opportunity com- 
plaints in the Aberdeen Area has increased dramatically in the 
past five years. I hope my colleagues will look at this chart. 

[The information referred to follows:] 

EEO Complaints by Year: 
Aberdeen Area, 2000-2010 



2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 


Source: Indian Health Service 

The Chairman. This chart shows the number of EEOC com- 
plaints being filed year by year in the Aberdeen Area. It has in- 
creased dramatically. Even worse, the number of complaints filed 
in the Aberdeen Area filed by July of this year has surpassed the 
number filed for the entire Agency in 2009. This problem is not get- 
ting any better. It is getting worse. 

Additionally, five Agency facilities in the Aberdeen Area are at 
risk of losing their accreditation, that according to information that 
we have received. That is Chart Number 3. 
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[The information referred to follows:] 

Aberdeen Area Indian Health Service 
Administrative Review 
April 2010 

Recornmendatipn The Aberdeen Area needs to schedule Service Unit reviews of all 

administrative functions and ensure reports are completed timely and 
corrective actions are implemented to address identified deficiencies, 



Aberdeen Area Review 9 Final Report 2010 

The Chairman. If accreditation is lost, these facilities would be 
unable to bill Medicaid, Medicare or other insurers. 

Finally, these problems have also resulted in diverted healthcare 
services where a facility that would normally be able to take pa- 
tients is no longer able to provide a service and must send a pa- 
tient outside to obtain care. This fourth chart, I am running 
through these quickly, I am sorry, this fourth chart shows facilities 
in the Aberdeen Area that have recurring diverted or reduced serv- 
ices. 

[The information referred to follows:] 


Reduced or Diverted Health Care Services: Aberdeen Area, 2007-2010 


Facility Name 

Reduced or Diverted Services 

Belcourt — Quentin Burdick Memorial Hospital 
(ND) 

388 Days 

Rapid City Hospital (SD) 

385 Days 

Eagle Butte Hospital (SD) 

242 Days 


Source: Indian Health Service 


The Chairman. From 2007 to 2010, the Quentin Burdock Hos- 
pital in North Dakota diverted or reduced services 388 days, 45 
percent of the time patients could not receive certain inpatient 
services at that hospital. The Rapid City IHS Hospital Eagle Butte 
Service also had hundreds of days of reduced or diverted services 
in the last three years. 

The result of this is summed up well in a statement by an inter- 
nal Agency document referring to its hospital in Rapid City, South 
Dakota. And here is what that statement said. Again, this is an in- 
ternal document. If a patient needs to be seen today, they must 
start calling daily at 8:00 a.m. to try to secure an appointment 
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time. If the line is busy, they must keep trying, like a radio station 
giving away a prize. If the patient is lucky, they will secure an ap- 
pointment. 

[The information referred to follows:] 


DRAjnr 

RAPID CITY SERVICE UNIT . 
OPERATIONAL IMPROVEMENT 
Actioa Plan 

Appointments/Fatieiit Registration Should fee Picture 



What: Patients s hn iilfl be able to get an appointment when, fliey want one with Iheir prin^ry 
provider team. 



When: By the first payperiod in November. 

Where: Business Office 

Scheduling medical appointments should not be like trying to 
win a lottery on a radio station. 

Let me just make a final comment. Ms. Red Thunder, you and 
I met at a hospital, the Quentin Burdock Hospital in Belcourt, I 
think it was a year and a half or two years ago now. I went there 
and sat around a table and spent a fair amount of time listening 
to everybody because it was dysfunctional, unbelievably dysfunc- 
tional. 

It has now had six, six Directors for that hospital, in two years. 
Some of those were just Active Directors, but six of them, and the 
seventh will start this next month as I understand it. Everyone un- 
derstands how unbelievably bankrupt that is for an institution to 
have seven Directors in two years. 

You and I, I met you at that hospital because I said and believed 
at the time that Indians were being dis-served. These are people 
who expect good healthcare service and were not getting it, chil- 
dren, elders, and it was dysfunctional. In my judgment, nothing 
has changed in two years. 

I do not call you all here to decide to say that the whole system 
is bankrupt, but I am determined, one at a time, to find out what 
is going on first with this Service District because I think it has 
not worked at all. You have seen the numbers. Anybody can justify 
to me what we are seeing in these, all these complaints and the 
stories I have just described? It is unbelievable and it has to stop. 

Now, we have sent demand letters. I know there have been con- 
cerns that we have asked for too much information. Anything we 
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did not get, or will not get or do not get, we will subpoena. We in- 
tend to get all of the information and make judgments about it. 

Ms. Roubideaux, you were confirmed by this Committee, sup- 
ported by me and the Committee. We did that because we believe 
you have the capability to fix this. But I told you the day that you 
were before this Committee that this is a mess, and a big problem, 
and a big bureaucracy that does not want to change. It wants to 
not deal with problems. It wants to ship them to the next Reserva- 
tion, the next Service Unit. That has got to stop and it is going to 
stop now. 

Let me call on my colleagues for brief comments and then I will 
proceed to the witnesses. 

Senator Franken? 

STATEMENT OF HON. AL FRANKEN, 

U.S. SENATOR FROM MINNESOTA 

Senator Franken. Mr. Chairman, thank you for holding this 
hearing on a topic of vital importance to our American Indian com- 
munities in Minnesota and across the Country. I want to thank you 
for initiating this investigation. It is an important step in what will 
be a difficult, but I hope successful, effort to reform IHS so it can 
be a model of delivering healthcare. 

The VA came through this in the early 1990s and is now consid- 
ered one of the very best healthcare systems in this Country. And 
I hope that we can say the same of the Indian Healthcare System. 

However, over and over again I have heard from Minnesota 
tribes that health services are inaccessible and insufficient. We 
have serious shortages of all services, especially in substance 
abuse, mental health and dental services. Tribal members drive 
hours to get care and too many are on waiting lists for contract 
health services. They often wait hours, if not years, for urgent care 
like heart surgery and joint replacements. 

That is why I am deeply concerned about the findings from the 
Committee’s investigation. These findings indicate that there is se- 
rious dysfunction and mismanagement in the Indian Health Serv- 
ice. Instead of being good stewards of scarce and desperately need- 
ed Federal resources, there is blatant misconduct and a serious 
lack of accountability. 

I truly hope that the findings of this investigation are not indic- 
ative of IHS nationwide, but I think we all know that if these prob- 
lems are happening in Aberdeen, they are probably happening in 
Alaska, in Albuquerque, Billings, Phoenix, Oklahoma, Navaho 
Country, Nashville, California, Portland, Tucson and in Bemidji, 
Minnesota. 

That is why I respectfully request that Secretary Sebelius and 
Acting Director of the Office of Management and Budget, Jeffrey 
Zients, take a serious look at the information presented here today. 
I would like them to conduct comparable investigations into all IHS 
areas. We need to do everything we can to provide tribal members 
with high quality healthcare which they are promised. And we 
need to know what is happening within our Federal agencies. 

I will be submitting these requests in writing later today and 
welcome any other members of the Committee to join me on these 
letters. 
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Thank you again, Mr. Chairman, for your outstanding leadership 
and work on this matter. And thank you to the witnesses for join- 
ing us here today. I look forward to hearing your testimony. 

The Chairman. Senator Franken, thank you very much. 

Senator Johnson? 

STATEMENT OF HON. TIM JOHNSON, 

U.S. SENATOR FROM SOUTH DAKOTA 

Senator Johnson. Mr. Chairman, thank you for holding this 
hearing. As you know, the Aberdeen Area serves tribal members in 
both North and South Dakota and I believe this is a very important 
hearing. 

For many years there have been questions surrounding the agen- 
cies that serve Indian Country. I consistently hear a variety of con- 
cerns from many of my individual Indian constituents. It is my 
hope that this hearing can provide the necessary insight into these 
problems and focus on solutions. 

I would like to commend many of those who work in Indian 
Health Service. I am certain it is their goal to provide a high qual- 
ity of care to our tribal members. While this hearing is to look at 
deficiencies at the IHS and the Aberdeen Area, it is critical to focus 
on moving forward and seeking positive solutions to solve these 
problems. We must do all that we can to uphold our treaty and 
trust responsibility to the American Indians. 

I would like to thank the witnesses for being here today to pro- 
vide important testimony and I look forward to working together 
to improve the healthcare delivered to American Indians. 

Thank you. 

The Chairman. Senator Johnson, thank you very much. 

I want to make one additional comment, and then I am going to 
call on the witnesses and Dr. Roubideaux. 

The Congress passed, for the first time in 17 years, the Indian 
Healthcare Improvement Act this year. I used a photograph of a 
little girl every day I was on the Senator Floor, a little girl named 
Ta’Shon Rain Little Light. I did that with the consent of her grand- 
parents and her parents. Ta’Shon Rain Little Light, just to remind 
all of us what this subject is about, it is not about some academic 
dispute or some concern we have with this, with an Agency, it is 
about life and death. 

[The photograph referred to follows:] 



This little girl is not with us anymore. You can see the sparkle 
in her eyes. She loved to dance, her mother and her grandmother 
told me. She went to a Service Unit, not in this District by the way, 
was told three separate times that she was depressed, given medi- 
cine for depression. In fact, she had terminal cancer and she died. 
The night before she died in her mother’s arms, she told her moth- 
er, mommy, I am sorry that I have been sick. And then she passed 
away. 

This little girl probably should be alive today if she had better 
medical treatment. It happens. I understand that. It happens. 
Sometimes, diagnoses are missed. But, with the consent of the par- 
ents, I wanted to make sure that every day on the Floor of the Sen- 
ate when we debated this subject of improving Indian Health Care 
that people understood what the stakes were. This is life and death 
for children, for elders and others. 

Having passed the Indian Healthcare Improvement Act in the 
name of Ta’Shon Rain Little Light and so many others, I do not 
want Indian healthcare now to be delivered in a second class way. 
I want this to be the outstanding delivery of good healthcare to 
those who deserve it, expect it and need it. 

With that, let me call on Dr. Yvette Roubideaux, the Director of 
the Indian Health Service. Dr. Roubideaux, you may proceed. 

We have three witnesses today I should say. Dr. Roubideaux, 
Charlene Red Thunder and Gerald Roy. Charlene Red Thunder is 
the Aberdeen Area Director of the Indian Health Service. Gerald 
Roy is the Deputy Inspector General for Investigations of the Office 
of Inspector General. Following that, we will have testimony by 
Ron His Horse Is Thunder, the Executive Director of the Aberdeen 
Area Tribal Chairman’s Health Board. 

Dr. Roubideaux, you may proceed. 
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STATEMENT OF YVETTE ROUBIDEAUX, M.D., M.P.H., 
DIRECTOR, INDIAN HEALTH SERVICES 

Dr. Roubideaux. Great. Well, thank you, Mr. Chairman, and 
members of the Committee. 

My name is Dr. Yvette Roubideaux and I am the Director of the 
Indian Health Service. I am pleased to have the opportunity to tes- 
tify on the review of the Aberdeen Area Indian Health Service. 

I would first like to thank you. Chairman Dorgan, for your advo- 
cacy for Indian people over the years. You have worked tirelessly 
to improve the healthcare of Indian people. And I agree with you. 
We have a serious problem in the Aberdeen Area and we are here 
to talk about how we are going to fix it. And so I would like to 
summarize my testimony. 

I am a member of the Rosebud Sioux Tribe of South Dakota and 
I was raised in Rapid City. I have a long history with the Aberdeen 
Area Indian Health Service and I am acutely aware of the long- 
standing challenges facing the Area. 

There has been insufficient accountability with respect to per- 
formance and financial management. There have been difficulties 
providing care in rural and remote and impoverished communities 
and limited resources to address the problem. I have witnessed 
these problems firsthand and seen the consequences for Indian peo- 
ple and seen the consequences for my own family. 

While many would like to believe that Agency funding levels are 
the sole reason for the Area’s management problems, that simply 
is not true. Without question, funding plays a significant role. But 
we can and we must make meaningful progress toward addressing 
these issues utilizing the resources we currently have. We cannot 
pay for services with money we do not have, but we can manage 
our human and financial resources more capably. And that is what 
I am committed to doing. 

Chairman Dorgan, I know you are committed to the same goal. 
I deeply appreciate your efforts over the years to provide the Agen- 
cy with the resources it needs to address its longstanding problems 
and your support for my own efforts to bring reform to the Indian 
Health Services, meaningful and lasting change. With your contin- 
ued support, I know we can make substantial progress. 

One of the main reasons I became a physician was my desire to 
help and improve the quality of healthcare for my people. Thirty 
years later, I accepted President Obama’s nomination to be the Di- 
rector of the Indian Health Service and to begin this very impor- 
tant but very difficult work. In the time since I was sworn in as 
the Director, we have already taken a number of important steps 
to address the challenges facing the Aberdeen Area of the IHS and 
to reform the IHS as a whole. 

Chairman Dorgan, you and I share a mutual belief. We both be- 
lieve that the Aberdeen Area Indian Health Service must do a bet- 
ter job of serving its communities. We also share a mutual convic- 
tion. Our management policies and principles must continue the 
change. I have four management priorities that will bring about 
the changes that we both want. 

My first priority is to renew and strengthen our partnership with 
the Tribes. I really believe the only way we are going to improve 
the health of our communities and address these types of problems 
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is to work in partnership with the Tribes. I personally conducted 
more than 270 tribal delegation meetings and visited 11 of 12 
areas. Just last month I visited the Aberdeen Area and met with 
tribal leaders and heard their specific input about needed improve- 
ments. 

The second priority is to reform the management practices and 
the organizational culture of IHS in order to create lasting changes. 
This starts with a strong tone at the top of the organization. I have 
communicated clearly to all IHS employees the importance of im- 
proving our customer service, professionalism and ethics, and the 
importance of holding employees accountable for poor performance. 

We are also improving financial management by holding leader- 
ship and management accountable for specific improvements and 
more consistency in managing our budgets. We have implemented 
a stronger performance management process, including setting ex- 
pectations, holding people accountable for poor performance and es- 
tablishing more specific and measurable performance goals. I will 
see the outcomes of that in the next couple of months as we evalu- 
ate our employees for this past year. 

And now we have a property management system that holds 
leadership and all employees financially and personally account- 
able for property lent to them. 

My third priority of reform focuses on improving the quality of 
and access to care for patients we serve. We are improving our cus- 
tomer service and expanding our medical home initiative. We are 
also supporting our facilities to ensure that 100 percent of all IHS 
facilities continue to meet accreditation standards. 

In addition, I am assembling a group of senior leadership this 
month to develop recommendations on how to improve the quality 
of healthcare in our facilities and in our system as a whole. 

The fourth priority is to make all of our work transparent, ac- 
countable, fair and inclusive and I firmly believe that creating a 
culture of openness at IHS is an important part of meeting these 
objectives. 

Chairman Dorgan, while I believe that these four priorities for 
reform will help bring meaningful, lasting change throughout the 
IHS, as I mentioned earlier in my testimony, I recognize that the 
Aberdeen Area faces severe challenges. I would like to discuss our 
progress to date in clearly defining and addressing these chal- 
lenges. 

In 2009, I launched a series of comprehensive management re- 
views for the 12 IHS areas. Given the severity of the problems it 
faces, the Aberdeen Area was the second on the list and the review 
was completed in April 2010 by an independent internal team and 
contained 54 specific recommendations for improvement. As of 
today, significant progress has been made on each of these rec- 
ommendations. And there is still more work to do. 

That progress is due in large part to the efforts of our Aberdeen 
Area Director, Charlene Red Thunder. Ms. Red Thunder is com- 
mitted to bringing reform at the Area level and is holding man- 
agers and employees accountable for their performance. She is 
making progress under very difficult and challenging circumstances 
and I am so grateful that she has been willing to step up to this 
very difficult challenge. 
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In her two years as Director, Ms. Red Thunder’s specific accom- 
plishments include taking disciplinary action against five Service 
Unit Directors and achieving complete area wide fiscal solvency 
with no budget deficits at the Service Unit level. This is a perform- 
ance accountability result that has not been accomplished in over 
20 years; resolution of past Service Unit debt going back 20 years; 
increased third party collections by $30 million in the last year; 
and regained the trust of area tribal leadership by being more 
transparent about Agency business. 

Well, despite the progress to date, we obviously have a long way 
to go. While the situation at IHS is improving every day, the kind 
of change that we want to see will not happen overnight. In order 
to achieve our shared goals for IHS and the Aberdeen Area, I be- 
lieve an effective collaboration between IHS and Congress is essen- 
tial. And IHS is committed to cooperating fully with your investiga- 
tion. 

Secretary Sebelius asked me to tell you that she and the rest of 
the Department fully support IHS in remedying these important 
issues that you have helped to raise. Her program Integrity Initia- 
tive is assisting us in addressing these concerns about the Aber- 
deen Area. 

Mr. Chairman, this concludes my statement. Thank you again for 
your longstanding commitment to the Indian Health Service, im- 
proving it overall and the Aberdeen Area, and the opportunity to 
testify today. 

Thank you. 

[The prepared statement of Ms. Roubideaux follows:] 

Prepared Statement of Yvette Roubideaux, M.D., M.P.H., Director, Indian 

Health Services 

Good Morning. I am Dr. Yvette Roubideaux, Director of the Indian Health Service 
(IHS). Today I am accompanied hy Charlene Red Thunder, Area Director of the Ab- 
erdeen Area Indian Health Service. I am pleased to have the opportunity to testify 
on the Senate Committee on Indian Affairs’ ongoing review of the Aberdeen Area 
Indian Health Service programs and operations. 

As I noted in my confirmation before this Committee in the spring of 2009, I am 
a member of the Rosebud Sioux Tribe of South Dakota, and was raised in Rapid 
City. I have a long history with the Aberdeen Area Indian Health Service, and am 
acutely aware of the longstanding challenges facing the Area, including insufficient 
accountability with respect to performance and financial management; the difficul- 
ties of providing care in rural, remote, and impoverished communities; and limited 
resources to address the problem. I’ve witnessed these problems firsthand and seen 
the consequences for Indian people. 

While some believe agency funding levels are the sole reason for the Area’s man- 
agement problems, that simply isn’t true. Without question, funding plays a signifi- 
cant role, but we can and must make meaningful progress toward addressing these 
issues utilizing the resources we currently have. We cannot pay for services with 
money we don’t have, but we can manage our human and financial resources more 
capably, and that is what I am committed to doing. 

Chairman Dorgan, I know you are committed to this same goal. I deeply appre- 
ciate your efforts over the years to provide the agency with the resources it needs 
to address its longstanding problems, and your support for my own efforts to bring 
meaningful and lasting change to IHS. With your continued support, I know we can 
make substantial progress. 

The main reason I became a physician was my desire to help improve the quality 
of health care for my people. Thirty years later, I accepted the President’s nomina- 
tion to be IHS Director and begin this important but difficult work. In the time 
since I was sworn in as Director, we have already taken a number of important 
steps to address the challenges facing the Aberdeen Area of the IHS — and to reform 
the IHS as a whole. 
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My testimony begins with a general overview of where IHS stands today and a 
status report on my priority goals for the agency. It then discusses the specific chal- 
lenges facing the Aberdeen Area and our efforts to work with the Committee to ad- 
dress them. 

The Indian Health Service Today 

The Indian Health Service has demonstrated that it can provide quality 
healthcare with limited resources and staff. It has many dedicated health profes- 
sionals providing important services. 

This Indian health system serves nearly 1.9 million American Indians and Alaska 
Natives through hospitals, health centers, and clinics located in 35 States, often rep- 
resenting the only source of health care for many American Indian and Alaska Na- 
tive individuals, especially for those who live in the most remote and 
povertystricken areas of the United States. 

This is, as we all recognize, a difficult mission — and one that has grown more 
challenging as a result of population growth, rising healthcare costs, and greater in- 
cidence of chronic conditions and their underlying risk factors, such as diabetes and 
childhood obesity, among Indian people. The circumstances of too many of our com- 
munities — poverty, unemployment, and crime — often exacerbate the challenges we 
face. We have made great strides in facilitating Tribes taking over management of 
health programs through the Indian Self-Determination and Educational Assistance 
Act (Public Law 93-638); Tribes now manage over half of the Indian Health Service 
budget, and are demonstrating how new ideas and increased flexibility in managing 
these healthcare services can result in innovative and more effective healthcare pro- 
grams. At the same time, this transition has resulted in significant reorganization, 
which has changed the approach we use to manage the direct service component of 
IHS. 

Priorities for IHS Reform 

Since I was confirmed in May 2009, I have responded to a call from Tribal lead- 
ers, staff and patients to change and improve the Indian Health Service. While 
bringing fundamental reform to IHS may seem like a daunting task, I believe this 
is a unique time in history, and that, with a supportive President and bipartisan 
support in Congress for reform, we have an opportunity to bring lasting change to 
an agency that desperately needs it. Accordingly, upon being confirmed as Director, 
I set four priorities to guide the work of the agency in the coming years, and I am 
pleased to say that we are beginning to make real progress. 

Renew and Strengthen the IHS Partnership with Tribes 

The first priority is to renew and strengthen our partnership with Tribes. I be- 
lieve the only way we are going to improve the health of our communities is to work 
in partnership with them. The first step in strengthening that partnership is 
through face-to-face meetings. I have personally conducted more than 270 Tribal 
Delegation Meetings since being sworn in over a year ago, and have visited 11 of 
12 IHS Areas to visit with Tribes. Just last month, I visited the Aberdeen Area to 
meet with tribal leaders and heard their input and comments about needed im- 
provements. Because not all Tribes can afford to travel to Washington, DC, these 
Area visits are critical to make sure all Tribal voices are heard. Building on these 
meetings, I instructed my Director’s Workgroup on Tribal Consultation to develop 
detailed recommendations for improvement. We have already begun implementing 
those recommendations. For example, I have prohibited the practice of shifting Area 
resources and funds without consulting tribes directly. Under my watch, no tribe is 
going to lose or gain from shifts in funds without being part of process. 

Reform Indian Health Service Management 

The second priority is about reforming the management of the IHS, which I have 
already begun to do. It is clear we must improve the way we do business and lead 
and manage our staff, by putting in place fundamental reforms in management 
practices and organizational culture to create lasting change. 

This starts with a strong tone at the top of the organization. I have communicated 
clearly to all IHS employees the importance of improving our customer service, pro- 
fessionalism, and ethics, and I have insisted that we do a better job of holding em- 
ployees accountable for poor performance or improper conduct in the context of a 
fair process. I have received hundreds of emails from employees thanking me for 
setting a strong tone at the top on areas where we need to improve. It is the first 
step toward organizational change, and I believe it has made an important dif- 
ference. 

We are making a number of other specific improvements in the way we conduct 
the business of the agency. Leadership and managers are being held accountable to 
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balance budgets, justify expenses, and do better fiscal planning. We have trained 
senior leaders and program managers to better use our financial accounting system 
and are implementing a consistent budget template agency-wide in our federal ad- 
ministered sites. We are also requiring greater transparency in agreements between 
programs with regard to funding transfers. These steps will help strengthen finan- 
cial management and ensure the consistency and effectiveness of business practices 
throughout IHS. 

In terms of personnel, we are streamlining the hiring process. I convened a group 
of IHS employees in July to make recommendations for shortening the hiring proc- 
ess to enable the agency to compete for qualified candidates and bring them on- 
board more quickly, and we are currently implementing those recommendations. Re- 
cruiting qualified health care providers for many of our sites, including remote and 
rural health facilities, is already a challenge; we must not let the process contribute 
to the problem. We are also working on improvements in pay systems and strategies 
to improve recruitment and retention. 

I have also worked to address concerns about staff performance by implementing 
a stronger performance management process. All employees have been notified that 
staff performance and accountability are top priorities for reform, and expectations 
about how we manage performance have been issued to all staff. In the past, we 
did not hold employees sufficiently accountable for poor performance. You cannot 
improve performance or remove problem employees if you do not set standards and 
then hold them to those standards. After becoming Director, I established new, 
higher performance standards for our employees, including measurable goals to en- 
sure that we can more effectively manage performance. 

I am committed to holding our employees to these new standards. At the same 
time, we will continue to follow policies and regulations to allow employees due 
process, and to ensure that employee performance issues are dealt with fairly. When 
allegations are made, our managers will act swiftly to investigate them, and, if the 
allegations are found to be true, they will take appropriate action. 

Property management within IHS has been a particular concern of the Com- 
mittee. We share that concern, and in response to recommendations from the recent 
GAO investigation, we have made many improvements, including implementing an 
electronic property management system, holding senior leadership responsible for 
completion of annual inventories and boards of survey, and updating policies and 
procedures with the assistance of an outside consulting group. We also now hold all 
individual employees accountable for the property they use by implementation of a 
hand-receipt system. All property, including our Blackberrys, are marked with a 
sticker that documents who is responsible for it, and employees sign a form stating 
they will be held financially responsible if the property is lost. In 2009 and 2010, 
100 percent of inventories were completed, boards of surveys (a panel of IHS em- 
ployees determining liability for lost, damaged or destruction of IHS property) are 
being conducted. These system-wide improvements have created an unprecedented 
level of accountability for property in the IHS. 

Improve the Quality Of and Access to Care 

My third priority for reform focuses on improving the quality of and access to care 
for the patients we serve. I started by identifying the importance of customer serv- 
ice, emphasizing that we must treat our patients — and each other — with dignity and 
respect. As with other management responsibilities, I have made specific and meas- 
urable improvements in customer service a key feature of our performance evalua- 
tions. This kind of cultural change is critical to improving the way the agency does 
business — both internally and externally — and I have already begun to see improve- 
ments throughout the IHS system. 

We are also improving the quality of care by expanding efforts to create a medical 
home for our patients so that our teams of providers can make care more centered 
on an individual patient’s needs. We are expanding our Improving Patient Care Ini- 
tiative to 100 more sites over the next three years. 

Quality of care is also demonstrated by meeting standards, and 100 percent of all 
IHS facilities continue to meet accreditation standards of the Joint Commission on 
Accreditation of Healthcare Organizations (JCAHO) and other appropriate accred- 
iting bodies. Our facilities must also meet standards to receive reimbursement from 
Medicare and Medicaid, something that can be more challenging for IHS than some 
providers due to limited resources, staff, or provider turnover. If facilities have prob- 
lems in these areas, we help them make improvements. In addition, I am assem- 
bling a group of senior clinical leaders this month to develop recommendations for 
how to improve the quality of health care in our facilities and our system as a 
whole, and have required that each IHS Area report to me by next month concrete 
examples of improvements of quality of care. 
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Make Our Work More Transparent, Accountable, Fair and Inclusive 

The fourth priority is to make all our work more transparent, accountable, fair 
and inclusive. I firmly believe that creating a culture of openness at IHS is an im- 
portant part of meeting all of these objectives. For example, telling the story of how 
we are working to bring change to the agency will reassure our patient population 
that health reform is also happening for the Indian Health Service. Examples in- 
clude working more closely with the media, sending more email messages on key 
management and personnel issues, and Dear Tribal Leader letters. We have also en- 
hanced our website with the IHS Reform page. Director’s Corner, and Director’s 
Blog, which contain important updates and information about reform activities. We 
are looking at ways to improve IHS-wide communication among Areas, Service 
Units, and Headquarters. I personally send emails to all IHS staff to provide impor- 
tant updates that help promote better communication, which will in turn help us 
improve as an organization. 

Overview of the Aberdeen Area Indian Health Service 

As you know, the Aberdeen Area Indian Health Service was established to serve 
the Indian tribes in North Dakota, South Dakota, Nebraska, and Iowa. Within the 
Aberdeen Area, IHS brings health care to approximately 122,000 Indians living in 
both rural and urban areas. The Area Office in Aberdeen, SD, is the administrative 
headquarters for nineteen service units consisting of nine hospitals, fifteen health 
centers, two school health stations, and several smaller health stations and satellite 
clinics. 

Each facility incorporates a comprehensive health care delivery system. The hos- 
pitals, health centers, and satellite clinics provide inpatient and outpatient care and 
conduct preventive and curative clinics. Direct care and contract care expenditures 
are used to augment care not available in the local Indian Health Service facilities. 
The Aberdeen Area also operates an active research effort through its Area Epide- 
miology Program. Research projects deal with diabetes, cardiovascular disease, can- 
cer, and the application of health risk appraisals in all communities. 

Indian and tribal involvement is a major objective of the program, and several 
tribes do assume partial or full responsibility for their own health care through con- 
tractual arrangements with the Aberdeen Area IHS. Tribally managed facilities in- 
clude the Carl T. Curtis Health Center in Macy, NE, an ambulatory care and nurs- 
ing home facility, and health centers in Trenton, ND, and Tama, lA. 

As I mentioned earlier in my testimony, and as the members of this Committee 
know well, the Aberdeen Area faces severe challenges, including insufficient ac- 
countability with respect to performance and financial management; difficulties as- 
sociated with providing care in rural, remote, and impoverished communities; and 
limited resources to address the problem. We can and must make meaningful 
progress toward addressing these issues utilizing the resources we currently have, 
and that is what I am committed to doing. 

I would like to discuss our progress to date in clearly defining and effectively ad- 
dressing the challenges facing the Aberdeen Area. 

Aberdeen Area Management Review 

In 2009, with the goal of developing Area-specific plans for improvement, I 
launched a series of comprehensive management reviews for each of the 12 Areas 
of the IHS. Recognizing the seriousness of the problems it faces, I made the Aber- 
deen Area review the second of the 12 Area reviews. The review was conducted by 
an independent, internal team, and was completed in April 2010. 

Several areas were covered in the Aberdeen Area Management Review, including 
Area leadership. Tribal relations/consultation, administration, finance, acquisitions, 
property, human resources. Equal Employment Opportunity (EEO), Ethics, Business 
Office, Information Technology, and the Contract Health Service program. The re- 
view team issued its final report in June and made a follow-up site visit in Sep- 
tember to assess the Area’s progress in addressing the 54 recommendations of the 
review. 

The Aberdeen Area recently submitted a 90-day progress report on implementa- 
tion of the recommendations. IHS senior staff receives weekly and monthly reports 
by the Aberdeen Area on specific actions taken to address the recommendations for 
three broad categories of Leadership; Tribal Relationships/Consultation; and Admin- 
istration. Significant progress has been made in the last 90 days. Of the 54 rec- 
ommendations, 38 have been completed and by the end of the year, 14 more will 
have been completed, with the remaining two slated for completion next year. 
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Aberdeen Area Improvements in Program Management and Accountability 

The review team found that the Aberdeen Area Director had made improvements 
in strengthening Tribal relations and could now focus on overall structure, system, 
and process improvements supporting the health care programs. We have created 
an operational plan to institutionalize the recommended improvements into the 
structure and operations of the Aberdeen Area Office and the Service Units Im- 
provements have touched every element of the Aberdeen Area organization, and in- 
clude: 

• Leading the IHS in obligations and disbursements of ARRA funding. Of the 
$107,543,000, the Aberdeen Area has fully obligated all ARRA funds. This 
achievement outpaces that of other Areas within the IHS. 

• The Cheyenne River Health Care Facility is on track to open in late 2011. 

• Information Technology reduced high-risk vulnerabilities by 74 percent, me- 
dium-risk by 9 percent, and low-risk by 10 percent. 

• Established a process for leave balance reconciliation that reduced the number 
of discrepancies and errors by 33 percent. 

• The Northern Plains Regional Human Resources Division has fully imple- 
mented HHS’s requirement of 100 percent utilization of Quick Hire for all va- 
cancy Announcements and leads the IHS in HR Quick Hire recruiting actions 
that will reduce critical clinical vacancies. 

I also believe that we have an Aberdeen Area Director who is committed to bring- 
ing the same kinds of changes at the Area level by working in specific ways to hold 
individuals accountable for their performance. It is not surprising that there have 
been complaints, or that there is resistance to change. However, the efforts to iden- 
tify and address the management problems in the Aberdeen Area over the past year 
demonstrate a commitment by the Area Director to make meaningful progress 
under difficult circumstances, and I am grateful that she has been willing to step 
up to this challenge. I have assessed the Area Director’s performance in part based 
on her ability to accomplish the specific recommendations made by the review team. 
Both the review team and I have observed demonstrable progress. At the same time, 
the Area Director must also respond to unexpected demands, including emergencies 
due to severe weather and crises due to surprise staffing shortages. 

Specific steps taken by the Area Director in her first two years of leadership in- 
clude: 

• Taking disciplinary action against five service unit directors related to manage- 
ment or fiscal incompetence, conduct and misuse of authority, and lack of Tribal 
consultation and poor communication. All five service unit directors either re- 
signed or were terminated. 

• Transferring the supervision of the EEO program from the Area to Head- 
quarters. 

• Achieving complete Area- wide fiscal solvency in FY 2010 with no budget deficits 
at the service unit level — a performance accountability result that had not been 
accomplished in over 20 years. This has been achieved by requiring more fiscal 
accountability of CEOs and Area Program managers. Past service unit debt 
going back 20 years has been resolved. 

• Recording fiscal year 2010 collections totaling $95.5 million as of September 20, 
2010 — an increase of $30 million compared to FY 2009 collections of $66 million. 
This reflects a 46.4 percent increase in collections from FY 2009 to FY 2010. 
This increase in third party revenue can be attributed to use of the Area-wide 
third party contract to supplement IHS staff in collection efforts. A targeted 
campaign was developed to collect past due accounts receivable and to increase 
staff competencies through focused training and skills development. The Aber- 
deen Area Director increased management oversight of business office oper- 
ations utilizing the Internal Controls Reporting tool, the Accounts Receivable 
Dashboard metrics, and continuous feedback to Service Unit CEOs. 

• Initiating and implementing key organizational protocols related to human cap- 
ital management improvements, communication, and customer service measure- 
ment and improvement. Area-wide high turnover rates of clinicians continue to 
occur; but the Area continues to address, plan for, and take actions to fill vacan- 
cies at health care delivery sites. 

• Regaining the trust of Area Tribal leadership by being more transparent about 
agency business. 
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Finally, I have already discussed some of the specific changes I am working to 
implement across IHS in an effort to improve the way we do business, and I believe 
these changes will contribute to our efforts to address the specific problems in the 
Aberdeen Area. 

Aberdeen Area Investigation by Senator Dorgan 

Despite the progress we have made to date, we have a long way to go. I believe 
effective collaboration between IHS and Congress is essential to helping us achieve 
our shared goals, and I am grateful for the commitment this Committee has made 
to highlighting the challenges facing the Aberdeen Area and working with IHS to 
develop solutions. 

IHS is committed to cooperating fully with the Chairman’s investigation. My staff 
and I have worked to be as responsive as possible within the timeframes provide 
to the Committee’s requests for documents, and to answer follow-up questions and 
requests for clarification expeditiously. Providing complete and timely agency re- 
sponses to all the Committee’s information requests is and will continue to be a top 
priority of mine through the completion of the Committee’s review of the Aberdeen 
Area operations. 

Conclusion 

In the past year, I have brought a new leadership focus on providing better cus- 
tomer service, promoting ethical behavior, ensuring fairness and accountability in 
performance management, strengthening financial management, improving Tribal 
consultation, and improving the quality of services delivered to IHS’s patients. 
While the situation at IHS is improving every day, the transformative cultural and 
organizational change I am working to bring to the agency won’t happen overnight, 
and it may face resistance from some corners. Nevertheless, I have made it clear 
to senior leadership within the agency — including Area Directors — that we must im- 
plement specific improvements in a number of areas, and I am committed to making 
visible, measurable progress in the coming weeks, months, and years. 

Secretary Sebelius has asked me to tell you that she and the rest of the Depart- 
ment fully support IHS in remedying the important issues that you have helped to 
raise, Mr. Chairman. In May of this year, the Secretary undertook a major. Depart- 
mentwide initiative to ensure that all of HHS’s agencies live up to the public’s trust 
that they will operate with meiximum integrity, effectiveness, and efficiency as re- 
sponsible stewards of teixpayer funds. Specifically, Secretary Sebelius established a 
Program Integrity Initiative that includes all HHS agencies and staff divisions, in- 
cluding IHS. This Initiative has been working to further integrate program integrity 
in all HHS programs and business processes to reduce fraud, waste, and abuse and 
ensure that our budgeted resources provide meiximum impact for those we serve. 
The Secretary’s Council on Program Integrity (SCPI) oversees the Initiative. One of 
the first major undertakings of SCPI has been to launch a Program Integrity Task 
Force for the Aberdeen Area of IHS, comprised of senior officials from across the 
department, specifically to address the important issues we are discussing today. 
This task force will ensure that IHS benefits from the expertise and support of pro- 
fessionals in other parts of the Department who can assist in addressing concerns 
you have identified and support IHS’s efforts to implement corrective actions as 
needed. 

Mr. Chairman, this concludes my statement. Thank you again for your long-stand- 
ing commitment to improve Indian health, both in the Aberdeen Area and through- 
out IHS, and for the opportunity to testify today on the Aberdeen Area Indian 
Health Service programs. 

I will be happy to answer any questions you may have. 

The Chairman. Dr. Roubideaux, thank you very much. We ap- 
preciate your testimony. 

Next, we will hear from the Aberdeen Area Director of the Indian 
Health Service, Charlene Red Thunder. 

Ms. Red Thunder? 
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STATEMENT OF CHARLENE RED THUNDER, M.S., AREA 
DIRECTOR, ABERDEEN AREA INDIAN HEALTH SERVICE 

Ms. Red Thunder. [Greeting in native tongue.] Mr. Chairman 
and members of the Committee, good morning. I am Charlene Red 
Thunder, Area Director of the Aberdeen Area Indian Health Serv- 
ice. 

I am an enrolled member of the Cheyenne River Sioux Tribe of 
South Dakota. I was born and raised at the Cheyenne Agency. I 
have a Master’s Degree in Education from Northern State Univer- 
sity in Aberdeen, South Dakota. 

In the 30 years I have served in the Indian Health Service, I 
have held positions of various degrees and various responsibilities. 
In addition, I strongly support Dr. Roubideaux’s priorities for the 
Agency, including improving consultation with the Tribes, reform- 
ing management and employee performance in IHS, improving 
quality of and access to care, and making our work more account- 
able, transparent, fair and inclusive. 

I am already working to improve fiscal management. In my first 
year as Director of the Aberdeen Area, I successfully increased 
third party collections by $30 million. 

I am pleased to have this opportunity to testify on the Senate 
Committee on Indian Affairs’ review of the Aberdeen Area Indian 
Health Service programs and operations. Let me start by saying 
that I recognize the serious challenges facing the Aberdeen Area 
IHS. And I am working closely with Dr. Roubideaux, the Tribes, 
managers, employees and patients on a daily basis to address 
them. 

I believe that it is my role as Area Director to make some hard 
decisions necessary to hold employees accountable, strengthen our 
financial management and ensure the quality and availability of 
healthcare to our customers. In addition, I am responsible for ad- 
vancing Dr. Roubideaux’s priorities for the Agency by imple- 
menting specific strategies at the Area level. I am grateful for Dr. 
Roubideaux’s support and believe the priorities she has set provide 
the best framework for achieving significant and lasting change in 
the Aberdeen Area. 

My own top priority as Aberdeen Area Director has been to cre- 
ate meaningful relationships between the Office of the Area Direc- 
tor and the Tribal governments and nations. The efforts to achieve 
a meaningful dialogue between the programs of the Area Office and 
Tribal governments include active engagement of our Service Unit 
Executive Teams. 

There are good and hardworking women and men in the hos- 
pitals and clinics and management programs in the Aberdeen Area 
in both Tribal and Federal programs. I would like to take this op- 
portunity to acknowledge and thank them before I proceed. 

Staff in these hospitals and clinics and Area office programs is 
also predominantly members of the nations and the people that we 
serve. The range of cultural diversity among our bands and tribes, 
along with their commitment to building and maintaining health 
communities is a hallmark and strength of Indian Country. I un- 
derstand this and believe Dr. Roubideaux has defined important 
priorities to improve clinical care while supporting and promoting 
self determination of the Great Plains Tribes. 
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Since I became Director of the Aberdeen Area, I have made it a 
priority to consult with every Tribe in the Area. Coordinating the 
priorities of Tribal governments and administrative and clinical 
programs of the Indian Health Service happens every day and, 
mostly, seamlessly. 

However, there are times when the reality of traumatic injury, 
severe weather, and the hardship of the poorest of the poor in this 
Country play out in our emergency and treatment rooms of IHS 
and our Tribal healthcare facilities. 

I am personally committed to ensuring the Aberdeen Area Office 
serves its Tribes in a manner consistent with the mission of the 
IHS. And I am pleased to report that, in my two years as Director, 
we have had some important successes at the Area level. These in- 
clude leading the IHS in obligations and disbursement of the Re- 
covery Act funding, reducing IT vulnerabilities, strengthening fi- 
nancial management, addressing clinical vacancies through acceler- 
ated hiring practices, increasing collections from third parties, and 
achieving complete Area-wide fiscal solvency in FY 2010 with no 
budget deficits at the Service Unit level. 

In addition, I have not been afraid to take strong disciplinary ac- 
tions against poor-performing employees, including managers. Spe- 
cifically, I have taken action against top executive individuals re- 
lated to management or fiscal incompetence, misconduct, misuse of 
authority, and lack of Tribal consultation and poor communication. 

Despite our progress, as the members of this Committee know, 
the Aberdeen Area still has a long way to go to address its most 
serious problems. I was born in an Indian Health facility and have 
received the majority of my care from the Indian Health Service. 
I understand the challenges that American Indians and Alaska Na- 
tives experience in accessing quality healthcare. And I have made 
it my life’s work to improve the system. 

I will maintain my focus by empowering and supporting Tribal 
governments to design and manage their healthcare systems. And 
I am equally committed to bringing change to management and op- 
erations of the Aberdeen Area Indian Health Service. 

Thank you. I am happy to answer any questions that you may 
have. 

[The prepared statement of Ms. Red Thunder follows:] 

Prepared Statement of Charlene Red Thunder, M.S., Area Director, 
Aberdeen Area Indian Health Service 

Good Morning. I am Charlene Red Thunder, Area Director of the Aberdeen Area 
Indian Health Service. I am an enrolled tribal member of the Cheyenne River Sioux 
Tribe of South Dakota. I was born and raised at the Cheyenne Agency. I have a 
Masters Degree in Education from Northern State University in Aberdeen, South 
Dakota, and have augmented my knowledge by participating in executive leadership 
development in numerous courses during my career. 

In the thirty years I have served in the Indian Health Service, I have held posi- 
tions as a budget analyst, administrative officer. Chief Executive Officer, and Area 
executive officer. In addition, I strongly support Dr. Roubideaux’s priorities for the 
agency, including: (1) improving consultation with Tribes; (2) reforming manage- 
ment and employee performance in IHS; (3) improving quality of and access to care; 
and, (4) making our work more accountable, transparent, fair and inclusive. I’m al- 
ready working to improve fiscal management, and in my first year as Director of 
the Aberdeen Area, I successfully increased third party collections by $30 million. 

I am pleased to have the opportunity to testify on the Senate Committee on In- 
dian Affairs review of the Aberdeen Area Indian Health Service programs and oper- 
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ations. Let me start by saying that I recognize the serious challenges facing the Ab- 
erdeen Area IHS, and am working closely with Dr. Rouhideaux, the Tribes, man- 
agers, employees, and patients on a daily basis to address them. I believe it is my 
role as Area Director to make the hard decisions necessary to hold employees ac- 
countable, strengthen our financial management, and ensure the quality and avail- 
ability of health care to our customers. In addition, I am responsible for advancing 
Dr. Roubideaux’s priorities for the agency by implementing specific strategies at the 
Area level. I am grateful for Dr. Roubideaux’s support, and believe the priorities she 
has set provide the best framework for achieving significant and lasting change in 
the Aberdeen Area. 

My own top priority as Aberdeen Area Director has been to create meaningful re- 
lationships between the Office of the Area Director and the Tribal governments and 
nations. The efforts to achieve meaningful dialogue between the programs of the 
Area Office and Tribal Governments include the active engagement of Service Unit 
Executive Teams. There are good and hard working women and men in the hos- 
pitals and clinics and management programs of the Aberdeen Area in both tribal 
and federal programs. I would like to take this opportunity to acknowledge and 
thank them before I proceed. 

Staff in these hospitals and clinics and area office programs are also predomi- 
nantly members of the nations and the people that we serve. The range of cultural 
diversity among bands and tribes along with their commitment to building and 
maintaining health communities is a hallmark and strength of Indian Country. I 
understand this and believe Dr. Roubideaux has defined important priorities to im- 
prove clinical care while supporting and promoting self determination of the Great 
Plains Tribes. 

Since I became Director of the Aberdeen Area, I’ve made it a priority to consult 
with every Tribe in the Area. Coordinating the priorities of tribal governments and 
the administrative and clinical programs of the Indian Health Service happens 
every day and, mostly, seamlessly. However, there are times when the reality of 
traumatic injury, severe weather, and the hardships of the poorest of the poor in 
this country play out in the emergency and treatment rooms of IHS and tribal 
health care facilities. 

I am personally committed to ensuring the Aberdeen Area Office serves its Tribes 
in a manner consistent with the mission of the IHS. And I’m pleased to report that, 
in my two years as Director, we’ve had some important successes at the Area level. 
These include leading the IHS in obligations and disbursements of Recovery Act 
funding, reducing IT vulnerabilities, strengthening financial management, address- 
ing clinical vacancies through accelerated hiring practices, increasing collections 
from third parties, and achieving complete Area-wide fiscal solvency in FY 2010 
with no budget deficits at the service unit level. 

In addition, I have not been afraid to take strong disciplinary actions against 
poorperforming employees, including managers. Specifically, I have taken action 
against five service unit directors related to management or fiscal incompetence, 
conduct and misuse of authority, and lack of Tribal consultation and poor commu- 
nication. All five service unit directors either resigned or were terminated. 

Despite our progress, as the members of this Committee know, the Aberdeen Area 
still has a long way to go to address its most serious problems. I was born in an 
Indian Health facility and have received the majority of my health care, from the 
Indian Health Service. I understand the challenges that American Indians and Alas- 
ka Native experience in accessing quality health care, and I have made it my life’s 
work to improve the system. I will maintain my focus by empowering and sup- 
porting tribal governments to design and manage their health care systems, and I 
am equally committed to bringing change to management and operations of the Ab- 
erdeen Area IHS. 

Thank you. I am happy to answer any questions that you may have. 

The Chairman. Ms. Red Thunder, thank you very much. We ap- 
preciate your testimony. 

Next we will hear from Mr. Gerald Roy who is the Deputy In- 
spector General for Investigations at the Office of Inspector Gen- 
eral, HHS. 

Mr. Roy? 
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STATEMENT OF GERALD ROY, DEPUTY INSPECTOR GENERAL 

FOR INVESTIGATIONS, OFFICE OF INSPECTOR GENERAL, 

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Mr. Roy. Good morning, Chairman Dorgan and other distin- 
guished members of the Committee. 

I am Gerald Roy, Deputy Inspector General for Investigations as 
the U.S. Department of Health and Human Services Office of In- 
spector General. I appreciate the opportunity to testify about GIG 
work relating to the Indian Health Service. 

I have the privilege of having with me today GIG Special Agent 
Curt Muller, who has served in the Aberdeen Area since 2000 and 
is familiar with many of the issues I expect will be raised at today’s 
hearing. 

GIG is an independent, nonpartisan agency committed to pro- 
tecting the integrity of more than 300 programs administered by 
HHS. We are the Nation’s premiere healthcare fraud enforcement 
agency, providing oversight to all agencies and programs of our 
vast Department. 

GIG consists of five components, our offices of Audit Services, 
Evaluation and Inspections, Counsel to the Inspector General, 
Management and Policy, and Investigations, which I oversee. GIG 
has a significant body of work on IHS issues which I am happy to 
submit for the record. But my testimony today is focused solely 
today on the work of the Gffice of Investigations. 

The Gffice of Investigations employs nearly 400 highly-skilled 
special agents trained to conduct investigations of fraud and abuse 
related to HHS programs and operations. Gur special agents utilize 
state of the art technologies and effectuate a wide range of law en- 
forcement actions including service of subpoenas and execution of 
search and arrest warrants. 

Gur constituents are the American people and we work hard to 
ensure their money is not stolen or misspent. Thanks to the work 
of our dedicated professionals, over the past fiscal year GIG has 
opened nearly 1,700 investigations and obtained over 570 criminal 
convictions. GIG investigations have also resulted in over $3 billion 
in expected criminal and civil recoveries. 

Gver the last 10 years, my office opened nearly 300 investiga- 
tions related to or affecting IHS. Many of these cases also involved 
allegations of Medicare and Medicaid fraud. In the course of these 
investigations, GIG has identified three general areas of vulner- 
ability that threaten IHS. These areas are mismanagement, em- 
ployee misconduct and drug diversion. I will now provide examples 
of investigative findings in each of these three areas. 

With respect to mismanagement, our investigations have uncov- 
ered insufficient internal controls, lack of documentation relating to 
employee misconduct, and prohibited personnel practices, including 
the hiring of excluded individuals to provide items or services to 
beneficiaries. 

GIG protects beneficiaries and the integrity of Federal healthcare 
programs, including IHS, by excluding individuals for fraud and 
abuse violations such as drug diversion and patient abuse. IHS 
must be vigilant in ensuring that it does not hire excluded individ- 
uals. Gtherwise, vulnerable patient populations may be put at risk. 
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and Federal healthcare programs could inappropriately pay for the 
salaries and services of excluded individuals. 

In 2008, the Aberdeen Area Personnel Office identified two em- 
ployees who were excluded by OIG from participation in Federal 
healthcare programs. One employee was excluded based on a crimi- 
nal conviction for embezzlement in 2001 that was the result of an 
investigation conducted by our special agents. While still excluded, 
this employee was subsequently rehired by the same department 
within the Aberdeen Area Office where she committed her illegal 
acts. The other employee was a nurse convicted of drug diversion 
charges. 

During the course of this investigation, we discovered that IHS 
had no policy in place to verify employees and contractors against 
the list of excluded individuals and entities. As a result, we rec- 
ommended that IHS immediately review the names of all current 
employees and contractors against the excluded individuals and en- 
tities lists and issue exclusion guidance to employees. IHS agreed 
to implement OIG’s recommendations. 

Concerning employee misconduct, OIG investigations have re- 
sulted in numeral criminal convictions. These investigations have 
focused on a variety of criminal violations, including conspiracy, 
healthcare fraud and embezzlement. In 2005, we investigated alle- 
gations that an IHS employee unlawfully altered government 
records of IHS beneficiaries for personal gain. The employee and 
co-conspirators replaced beneficiaries’ names with their own on 
medical records and filed claims for payment to a private insurance 
company. 

Five of the individuals were indicted, including two IHS employ- 
ees who were charged with conspiracy and healthcare fraud. One 
employee was sentenced to 12 months in prison. The other, an IHS 
supervisor, was sentenced to 18 months in prison. They are jointly 
responsible for paying the insurance company over $99,000 in res- 
titution. 

In drug diversion, we have determined that IHS pharmacies are 
vulnerable to controlled substance abuses, including diversion and 
trafficking by employees, contract providers and patients. 

In 2008, we investigated an allegation that a Sioux San phar- 
macy technician in Rapid City, South Dakota stole large quantities 
of Vicodin and Tramadol. When questioned by our special agents, 
the employees admitted to stealing large quantities of narcotics 
from the IHS pharmacy which she then sold on the street for cash. 
During a search of her home, our special agents found additional 
evidence of stolen narcotics. The employee pled guilty to a felony 
count of theft. 

During the course of our investigation, we discovered that the 
IHS pharmacy lacked effective security controls to prevent and de- 
tect drug diversion, including security cameras and two person in- 
ventory counts. 

The work I have testified about today reflects OIG’s serious com- 
mitment to ensuring the integrity of IHS programs. Our Sioux 
Falls Office has considerable expertise with these issues and dedi- 
cates a significant amount of time to investigating fraud and abuse 
in IHS. 
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Additionally, the Inspector General serves on the Secretary’s 
Interdepartmental Council on Native American Affairs and has 
personally toured Indian Country. Through the dedicated efforts of 
our OIG professionals, we will continue working to deter fraud, 
waste and abuse within IHS and Tribal programs. 

Thank you for your support of this mission. I welcome any ques- 
tions you may have. 

[The prepared statement of Mr. Roy follows:] 

Prepared Statement of Gerald Roy, Deputy Inspector General for 

Investigations, Office of Inspector General, U.S. Department of Health 

AND Human Services 

Good morning Chairman Dorgan, Vice Chairman Barrasso, and other distin- 
guished Members of the Committee. I am Gerald Roy, Deputy Inspector General for 
Investigations at the U.S. Department of Health & Human Services’ (HHS) Office 
of Inspector General (OIG). I appreciate the opportunity to testify about OIG work 
relating to the Indian Health Service (IHS). I have the privilege of having with me 
today OIG Special Agent Curt Muller who has served in the Aberdeen area since 

2000 and is familiar with many of the issues I expect will be raised at this hearing. 

OIG is an independent, nonpartisan agency committed to protecting the integrity 

of more than 300 programs administered by HHS. We are the Nation’s premiere 
health care fraud law enforcement agency, providing oversight to all agencies and 
programs of our vast Department. 

OIG consists of five components: our offices of Audit Services, Evaluation and In- 
spections, Counsel to the Inspector General, Management and Policy, and Investiga- 
tions, which I oversee. OIG has a significant body of work on IHS issues, which I 
am happy to submit for the record, but my testimony today is focused solely on the 
work of the Office of Investigations. 

The Office of Investigations employs nearly 400 highly skilled special agents 
trained to conduct investigations of fraud and abuse related to HHS programs and 
operations. Our special agents utilize state of the art technologies and effectuate a 
wide range of law enforcement actions including service of subpoenas and the execu- 
tion of search and arrest warrants. 

Our constituents are the American people and we work hard to ensure their 
money is not stolen or misspent. Thanks to the work of our dedicated professionals, 
over the past fiscal year OIG has opened over 1,700 investigations and obtained 
over 570 criminal convictions. OIG investigations also have resulted in over $3 bil- 
lion in expected criminal and civil recoveries. 

Over the last 10 years, my office opened nearly 300 investigations related to, or 
affecting IHS. Many of these cases also involved allegations of Medicare or Medicaid 
fraud. In the course of these investigations, OIG has identified three general areas 
of vulnerability that threaten IHS. These areas are: (1) mismanagement, (2) em- 
ployee misconduct, and (3) drug diversion. 

I will now provide examples of investigative findings in each of these three areas. 

Mismanagement 

Our investigations have uncovered insufficient internal controls, lack of docu- 
mentation relating to employee misconduct, and prohibited personnel practices, in- 
cluding hiring excluded individuals to provide items or services to Federal program 
beneficiaries. OIG protects beneficiaries and the integrity of Federal health care pro- 
grams, including IHS, by excluding individuals for fraud and abuse violations, such 
as drug diversion and patient abuse. IHS must be vigilant in ensuring that it does 
not hire excluded individuals. Otherwise, vulnerable patient populations may be put 
at risk, and Federal health care program funds could inappropriately pay for the 
salaries and services of excluded individuals. 

In 2008, the Aberdeen Area personnel office identified two employees who were 
excluded by OIG from participation in federally funded health care programs. One 
of the employees was excluded based on a criminal conviction for embezzlement in 

2001 that was the result of an investigation conducted by our special agents. While 
still excluded, this employee was subsequently rehired by the same department 
within the Aberdeen Area Office where she committed her illegal acts. The other 
employee was a nurse convicted of drug diversion charges. 

During the course of this investigation, we discovered that IHS had no policy in 
place to verify employees and contractors against the List of Excluded Individuals 
and Entities. As a result, we recommended that IHS immediately review the names 
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of all current employees and contractors against the excluded individuals and enti- 
ties lists and issue exclusions guidance to employees. IHS agreed to implement 
OIG’s recommendations. 

Employee Misconduct 

OIG investigations have resulted in numerous criminal convictions relating to em- 
ployee misconduct. These investigations have focused on a variety of criminal viola- 
tions, including conspiracy, health care fraud, and embezzlement. In 2005, we inves- 
tigated allegations that an IHS employee unlawfully altered government medical 
records of IHS beneficiaries for personal gain. The employee and co-conspirators re- 
placed beneficiaries’ names with their own on medical records and filed claims for 
payment to a private insurance company. Five individuals were indicted, including 
two IHS employees, who were charged with conspiracy and health care fraud. One 
employee was sentenced to 12 months in prison. The other, an IHS supervisor, was 
sentenced to 18 months in prison. They are jointly responsible for paying the insur- 
ance company over $99,000 in restitution. 

Drug Diversiou 

We have determined that IHS pharmacies are vulnerable to controlled substance 
abuses, including diversion and trafficking by employees, contract providers, and pa- 
tients. In 2008, we investigated an allegation that a Sioux San pharmacy technician 
in Rapid City, South Dakota, stole large quantities of Vicodin and Tramadol. When 
questioned by our special agents, the employee admitted to stealing large quantities 
of narcotics from the IHS pharmacy, which she then sold on the street for cash. Dur- 
ing a search of her home, our special agents found additional evidence of stolen nar- 
cotics. The employee pled guilty to a felony count of theft. During the course of our 
investigation, we discovered that the IHS pharmacy lacked effective security con- 
trols to prevent and detect drug diversion, such as security cameras and two-person 
inventory counts. 

Couclusiou 

The work I have testified about today reflects OIG’s serious commitment to ensur- 
ing the integrity of IHS programs. Our Sioux Falls office has significant expertise 
with these issues and dedicates over 30 percent of its workload to investigating 
fraud and abuse in IHS. Additionally, the Inspector General serves on the Sec- 
retary’s Intradepartmental Council on Native American Affairs and has personally 
toured Indian country. Through the dedicated efforts of OIG professionals, we will 
continue working to deter fraud, waste, and abuse within IHS and the tribal pro- 
grams. Thank you for your support of this mission. I welcome any questions you 
may have. 

The Chairman. Mr. Roy, thank you very much for your testi- 
mony as well. 

We have one additional witness but I think we will have to do 
that after this first panel. 

Let me begin to ask some questions and try to understand what 
is happening in this Area Office. If I might, let me put up the 
EEOC complaints for the Aberdeen Region, if I can use that chart. 

Ms. Red Thunder, let me ask you to talk us through, what do you 
think is happening in this Agency when you see that trend with 
respect to EEO complaints by year? These are people at the work- 
place, in the IHS in the Aberdeen Region, saying, I am alleging the 
following, and all kinds of allegations. So, it seems to me this ap- 
pears to be a completely dysfunctional Agency just based on those 
lines. Your reaction? 

Ms. Red Thunder. Every Indian Health Service employee has a 
right to file an EEO complaint and I believe, I also am committed 
to having a fair workplace, and I support Dr. Roubideaux’s high ex- 
pectation of our employees. And some of this, I believe, is a push 
back from employees in the standards that we have set as of this 
past year. 

In addition, we have provided more training. Rather than on an 
annual basis to our supervisors, we are providing quarterly train- 
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ing to our supervisors so they can take action at the local level and 
resolve those complaints at the local Service Unit level. 

The Chairman. Let me ask you about, now this is an example 
of troublesome things that I see throughout this time period, 2008. 
November 2008, the Aberdeen Office conducted a review of the 
Quentin Burdock Memorial Hospital after there had been signifi- 
cant diversions of patients so that patients could not get access to 
that hospital. They had to drive 100 and some miles one way or 
the other to find another hospital. 

The reviewing, this is an internal review by the Aberdeen Area, 
concluded that two individuals had made the decision to divert 
services without a proactive effort to identify the root causes of the 
problem or find alternative means. The reviewer also found that 
one of those individuals had created an intimidating work environ- 
ment where the subordinates were in fear of retaliation. The report 
says, eliminating the bad behaviors of these two employees is crit- 
ical to changing the facility to being patient focused. 

Then, that particular employee that your internal report has as 
an intimidating work environment, subordinates in fear of retalia- 
tion, that person was never disciplined. In fact, was given a $4,000 
bonus. 

Tell me, how does that happen? How does that work? I mean, 
you do your own internal evaluation and they say, you know what? 
We have got a couple of employees here that are trouble. And not 
only does the employee not get confronted or there is no discipline, 
but the employee gets a bonus. 

Ms. Red Thunder. I understand your concern. Senator Dorgan. 
When we do a local review, there is a corrective action plan that 
is required for the CEO to complete. And we have established some 
controls where those corrective action plans are now submitted to 
the Area and we track those on a regular basis. And, if they are 
not held accountable, then disciplinary action is taken against the 
Service Unit Director. So, stronger oversight has been in place 
since I have been Area Director. 

The Chairman. Well, except you were the Area Director when I 
showed up at the hospital because there were massive problems 
there. We knew it. You were there. You sat around a table with 
me. And nothing has changed. 

Ms. Red Thunder. We actually disciplined this Service Unit Di- 
rector. 

The Chairman. Well, yes, you do that. Actually, that person was 
on paid leave for some long while and then, that is part of the hav- 
ing now seven new Directors in two years. But the other people 
that have been cited in internal reports and so on as creating in- 
timidating circumstances for employees, which I suppose probably 
provokes this spike in EEC complaints, nothing has been done in 
those areas. 

I just, I find all of this very difficult. When I just asked you the 
question, I did not describe the title of the people just for their 
own, I probably should have. But you said, well, it goes to this and 
that process. Does it ever go to a circumstance where when you 
have an internal report that says this employee is not functioning 
in the way an employee is expected to function, that somebody 
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says, wait a second, this person is put on notice right now and may 
well be terminated as a result moving forward? 

And I ask that question because we had a case in North Dakota, 
which you are familiar with, someone was sent to run the Spirit 
Lake Nation health facility, and the Tribe actually took the un- 
usual action of banishing that person from their Reservation they 
were so furious at the way she behaved. 

As I began to look at that to find out what is going on here, I 
found out that this is the third place that that person had been and 
the first two places she had been a failure and the person had, I 
believe, four EEO complaints filed against her, adjudicated, tax- 
payers paid the bill, and then she is sent to Spirit Lake Nation and 
does such a poor job that, and by the way, that was taken care of 
because the Tribe not only wanted to banish her but finally you all 
decided to transfer her. She still works for you. 

My point is, I do not think it works unless you decide that em- 
ployees who are not functioning the way you expect them to func- 
tion are going to be gone. Describe to me why someone is working 
in a circumstance where you see multiple EEO complaints adju- 
dicated against someone and they are still on your payroll. 

Ms. Red Thunder. I have to take a minute. Senator Dorgan, to 
process. My first language is Dakota, so I have to process that. 

The Chairman. While you are thinking about it, I will give you 
a chance to think about that, we were told that the Deputy Direc- 
tor, your Deputy Director of the Aberdeen Area, Shelly Harris, has 
been on paid administrative leave for some while. Is that the case? 

Ms. Red Thunder. Yes, sir. 

The Chairman. And you did not report, that was not in the re- 
ports we received about paid administrative leave. We had asked 
for reports on who is on paid administrative leave and where be- 
cause there has been substantial amounts of it. That was not in the 
report that was sent to us. So, why is the Deputy Director of the 
Aberdeen Area on paid administrative leave? Or, is she still on 
paid administrative leave? 

Ms. Red Thunder. She is on paid administrative leave. But I am 
uncomfortable talking about that particular case because it is a 
personnel issue. 

The Chairman. But, but, look, I have been told that for 10 years. 
Everybody’s uncomfortable talking about something. If your Deputy 
Director is on paid administrative leave, how long has she been on 
paid administrative leave? 

Ms. Red Thunder. I believe for the last 12 months. 

The Chairman. So for 12 months your Deputy Director has been 
paid by the American taxpayers and not working because you put 
her on paid administrative leave? 

Ms. Red Thunder. She has actually been assigned work, so she 
is actually working from home currently until this investigation 
has been resolved. 

The Chairman. What kind of an investigation takes 12 months 
to resolve? 

Ms. Red Thunder. With the HR system, I guess I am not real- 
ly — 

The Chairman. Well, then maybe we need to change the system. 
I watched this happen at Quentin Burdock. I am just asking the 
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question. I did not know the answer that you were going to give 
me today hut, because I had somebody call me and say the Deputy 
Director in Aberdeen has been on paid administrative leave and I 
said, no, I do not think so because the material they sent to us does 
not include that. 

So, first of all, somebody made a mistake in sending us informa- 
tion. I want the right information, I want accurate information and 
complete information. That was not the case. So how did that hap- 
pen? Were you aware that the information you sent us did not in- 
clude that? 

Ms. Red Thunder. Not all of the information. There were dozens 
of documents that were sent and I did not have a chance to review 
all the documents that were submitted. 

The Chairman. I understand. You and I, two years ago, were at 
Quentin Burdock and you and the Director of the Health Service 
at that point indicated they were going to give me a report on 
Quentin Burdock. I never received it. 

And let me just say to you, I do not know you and I am not sug- 
gesting you are either fit or unfit for the job you are performing. 
All I am saying is, can you understand how some of us look at this 
system and then think for a moment about what if we were on the 
other end of this trying to get healthcare from a system that does 
not work? 

I went through three affiliated Tribes’ clinic one day in North 
Dakota and the doctor, a wonderful man, said to me, this is where 
our new x-ray machine is going to be and it is going to change ev- 
erything. I am so excited. This is the space, he said, as soon as we 
get it. I said, how long have your been waiting? He said about a 
year and a half I said, well, what are you waiting for? He said, 
it has all been approved. It is just waiting for the signatures of the 
Aberdeen Office. We just cannot get it through the Aberdeen Office. 
It is going to get done. It is just delayed because of bureaucracy. 

So, for a year and a half, patients do not get this because the Ab- 
erdeen Office apparently is like a big morass of glue. Papers come 
in and never come out. And so, do you understand, when you look 
at this through the lens of somebody who is wanting healthcare 
from the system, let us say somebody at Spirit Lake that shows up 
with a woman that has been transferred two additional times be- 
cause she was not capable of doing the job and has complaints 
against her, and then she is still working for you all these years 
later? 

I mean, that is, you know, I am not trying to browbeat you. I am 
just telling you this system is not working. It just is not working. 
And you have been there two years. And I think, I suggested to Dr. 
Roubideaux when she was here, you are going to have to tip this 
upside down and shake it and make sure the ones that should fall 
out fall out and you got the good people left and you run a first 
class system that people can be proud of 

It is not the case now. And I think Senator Franken asked the 
question, with what we are learning about Aberdeen, what would 
we learn about other agencies, other regions if we did the same in- 
vestigation? I fear that I know the answer. But I believed that we 
had to do this because things just stuck out like big thumbs to say 
you have got to get a hold of this. 
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Ms. Red Thunder. Yes. 

The Chairman. So, how does the Committee begin to have some 
confidence? I have not gone through hardly any of the questions I 
have, unfortunately, and I have got to turn to my colleagues here 
because I have overstayed my welcome on questions. But there are 
so many questions, stolen narcotics, you know, we have all of this 
evidence of what has gone on and it all comes back to effective 
management, someone on top saying, here is our expectation, meet 
it or leave. Be a part of a team that wins and works and does good 
jobs and does the job we expect or you are gone. 

But what I see is people being rewarded despite the fact that 
complaints are lodged against them, adjudicated against them, and 
they get a bonus. So now, yes Dr. Roubideaux? 

Dr. Roubideaux. Senator Dorgan, we absolutely agree with you 
that what has happened over the years in the Aberdeen Area is ab- 
solutely unacceptable. And we thank you for this investigation to 
help bring some of these issues to light. 

You are right. Strong management is needed at the top to say 
this is unacceptable and employees will be held accountable. So, as 
we are reviewing the information from the investigation, I do be- 
lieve that what we are doing now is creating the foundation for 
longstanding and real change in the Indian Health Service. 

The issue about the EEC complaints, EEO complaints are allega- 
tions that an individual has been discriminated against and it is 
usually related to a conflict between a manager and an employee. 
I actually am not surprised that EEO complaints are going up be- 
cause we are starting to hold people more accountable and people 
will complain when they are getting disciplinary action. But I know 
that the problem with the process related to EEO complaints we 
can improve. We can do more training. We are actually trying to 
do that. 

I have confidence in Ms. Red Thunder because she realized that 
the EEO Program in the Aberdeen Area needs more support and 
within the last month she requested that the headquarters take 
over the management of the EEO Program in the Aberdeen Area 
and we have come to an agreement on that. That is the first step 
in improving the process to try to make sure we are handling these 
issues fairly, but also holding people accountable. 

In terms of this issue of administrative leave, there are some 
cases where we do have to put people on leave while investigations 
are pending, but it should be the very minimal time. I agree with 
you. We cannot continue to have people on administrative leave for 
long bits of time. 

All of these issues at some of these more troubled Service Units, 
I really think that the relationships that we are trying to develop 
with the Tribes will help. And, I do think that the efforts of holding 
people accountable will send a message throughout the organiza- 
tion. The Aberdeen Area Director has already disciplined five 
CEOs. I am aware there are others that are not following her direc- 
tives and that may be at risk for disciplinary action and I encour- 
age her to take action against them. 

The situation in Aberdeen is unacceptable and it is a part of my 
priorities throughout the entire IHS to hold more employees ac- 
countable. 
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The Chairman. Let me, with the indulgence of my colleagues, 
say one more thing. 

Ms. Red Thunder, the number two person in the Aberdeen Dis- 
trict is your Deputy. Your Deputy is not at work, apparently has 
been on leave paid by the taxpayer for a year. You did not tell us 
that when you were asked. And now you come here and you say 
you are uncomfortable telling us what has taken a year. And I am 
saying, I am uncomfortable having this Area service with the num- 
ber two person not at work for 12 months and being paid and you 
cannot tell us because you are uncomfortable. 

We will subpoena the records and you will answer the subpoena, 
of course. But, you must, surely, all of you sitting there, under- 
stand the angst we have about this. 

Does anybody, do you believe that if my two colleagues had 
somebody on their staff that there was problem with that 12 
months later they would be at home being paid by the taxpayer? 
Not on your life. And that would be the case in any organization 
I am aware of. 

You make decisions. What are the facts, what is the requirement 
as a result of those facts and then make decisions. But, you know, 
I have so many questions. I am going to submit a rather lengthy 
list of questions and I know that you all have chafed at the fact 
we have asked so much of you. 

We are not asking nearly as much of you as a sick person is who 
comes to the IHS asking for help. They are the ones that are ask- 
ing a lot of you, and too often they have not been satisfied. 

Senator Franken? 

Senator Franken. Thank you, Mr. Chairman. Dr. Roubideaux, I 
respect your efforts to address deficiencies within the Agency. But 
I am concerned that internal reviews have not been sufficient. For 
example, many of the issues described in the Committee investiga- 
tion are not included in your April 2010 review, including missing 
narcotics, administrative leaves, reassignments and licensure 
issues. Can you please comment on the discrepancies between the 
two reviews? 

Dr. Roubideaux. Right. Well, the Aberdeen Area review that we 
completed in April was as a part of a greater look at how we do 
business in the Indian Health Service and was primarily focused 
on business practices. We also are very concerned about the quality 
of care and other issues related to that. 

But what I heard in the input from my employees when I asked 
for input during the past year, when I said what are the things you 
want us to focus now on, to improve in the Indian Health System, 
the vast majority of comments were about improving our business 
practices. And very little, actually, was about clinical care. Because 
I can understand it. The doctors are frustrated, the nurses are 
frustrated, everybody is frustrated by some of these problems we 
have with administrative issues. 

And so, I asked one of my deputies to develop a team that would 
develop a tool to do administrative reviews. The investigation has 
been actually very helpful for me to know that these are items of 
interest to the Committee and we can certainly do more of a review 
on these issues around the entire system because I know it is a 
very important issue. 
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I was just responding to the issues that were brought up to me 
from the input that we got from our staff. But those other issues 
are incredibly important, they are unacceptable, and we will be 
working on improving those areas. 

Senator Franken. Well, let me express frustration that I think 
you heard from the Chairman. When I first got here, I remember 
talking to a member of this Committee on the other side and I wish 
he were here today. And he really, he knew I was going to be on 
this Committee and he seemed very dedicated to the work of this 
Committee. 

Then I went to visit him and we were talking about funding. And 
I know that you have, you know, not adequate funding in many 
cases. But he said, why should I vote for more funding when the 
bureaucracy is dysfunctional? 

So, we have kind of a Catch 22. We have members who do not 
want to increase funding because the bureaucracy is dysfunctional 
and you have got a situation where you feel under funded but you 
are not going to get it unless, you know, I see this tremendous dis- 
crepancy between your own internal reviews and then the review 
that this Committee initiated. And it just, it just feels like unless 
we can trust you to crack down and make this, the Health Service, 
work, we are in a conundrum here, we are in a Catch 22. Do you 
understand that? 

Dr. Roubideaux. Absolutely. Senator Franken, I completely 
agree with you. And I have publicly stated that in order to get the 
support we need, we must demonstrate a willingness and real 
progress and improvement. We are accountable for our public re- 
sources and we need to show improvement. 

The OIG, the things that were mentioned in the OIG report, 
things that have been mentioned by the Committee, the things that 
were discovered in our review, I have been aware of those for many 
years. And now that I am the Director, I have the opportunity to 
make a difference and to start to make real progress on these 
issues. And we are starting. But I am not going to say that we can 
fix this overnight. It is a huge problem. 

But I am committed to making as much progress as possible. 
And can I be that strong one to be able to do this job? Absolutely. 
I have disciplined employees, I have stopped transferring problem 
employees. I have made it clear to our employees that we are going 
to hold people accountable, and I have implemented a number of 
reforms in the performance management system. 

So, I do think that I, I have to work as hard as I can. These are 
my people as well and I am just as concerned as you are as well. 

Senator Franken. If you have been aware of all of these prob- 
lems, why did you not focus on them in your review? 

Dr. Roubideaux. The review that we did of the areas was for a 
different focus, more on some of the technical management issues. 

Senator Franken. I understand that. You said that. I am asking, 
if you are aware of these issues and these issues, I mean, there are 
narcotics that are completely out of control that go, you know, and 
we know that we have abuse problems of narcotics in Indian Coun- 
try. 

I mean, these are all kinds of, you now, listen, I also have so 
many questions here that, and I am already past my time. But it 
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seems to me that if you are aware of these problems, that you 
would not have done a review that was so narrow that it did not 
go into these problems. 

Dr. Roubideaux. Well, we are actually addressing those issues 
other ways. I do believe that the performance management process 
and the lack of accountability is a bigger overriding issue that sur- 
rounds all of these issues. And if we can work on the root cause 
of holding people accountable for bad behavior and poor perform- 
ance as well as improving the quality, I think that we can address 
the root causes of some of these issues. 

Accountability is a huge issue for me and we are implementing 
a number of activities to improve that accountability. And that 
really is fundamentally what is wrong with the system, is that 
there is a lack of accountability. 

And if we can implement a stronger performance management 
process, encourage our managers to take care of problems rather 
than transferring them around, and to really address what is im- 
portant, which is improving the quality of care. I have actually met 
with the OIG and I have presented our issues to the IHS and have, 
am really looking forward to them assisting us as we move forward 
to improve these issues. 

Senator Franken. Well, I am out of time and I am going to sub- 
mit a lot of questions in writing. I suggest that this be done in a 
way that convinces us that it is going to be done because I despair. 

You know, you are from, I just went to, I did not go to Rosebud 
but I went to Pine Ridge. And 85 percent unemployment there, you 
know. I did not have meetings about healthcare there, I had them 
about housing. But unbelievable deprivation, unbelievable prob- 
lems. And many, many of them in this kind of cycle of mismanage- 
ment. 

Therefore, why throw more money at it? And we, you know, we 
need to turn this stuff around. And I am going to end my ques- 
tions, but I will submit a number of questions, both for you and for 
all of you, Ms. Red Thunder and for Mr. Roy. 

Thank you very much. 

The Chairman. Senator Franken, thank you very much. 

Before I call on Senator Johnson, I wanted to just mention that 
I have to take a conference call in the back with Vice President 
Biden and my colleague. Senator Conrad, which was scheduled 
after I scheduled this hearing. So, Senator Franken has agreed to 
chair while I am on the conference call with Vice President Biden. 

Senator Johnson? 

Senator Johnson. Thank you. Dr. Roubideaux, the review con- 
ducted by the IHS indicated the need to take immediate action to 
ensure preservation of CMS accreditation. What are these specific 
action items? 

Dr. Roubideaux. Well, the one thing we are proud of in Indian 
Country is that 100 percent of our facilities are accredited and we 
want to do everything we can to make sure that that continues. 

What we do is that we have an internal process of technical as- 
sistance and ongoing survey preparedness to help our sites and 
then when there are either surprise surveys or regular surveys 
that have findings, we have a team go and help the facility to cor- 
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rect some of those so that they can have a corrective action plan 
to avoid losing their accreditation. 

So far, we have not lost accreditation and we are very serious 
and very aggressively looking into these recommendations that 
happen as a result of some of the surveys and unplanned visits. We 
are very committed to providing good quality of care and the 100 
percent accreditation that we have been able to maintain is very 
important to use. 

Senator Johnson. Ms. Red Thunder, it is my understanding that 
only the hospital in Rosebud has a policy on diversion in healthcare 
services. Are you familiar with the policy and can you explain some 
more about it? 

Ms. Red Thunder. Yes. Most recently it came to my attention 
that Rosebud was the only hospital that had a policy on diversion. 
That is being shared with the other facilities in Aberdeen Area, so 
we do have a policy. 

Senator Johnson. What are the greatest challenges that con- 
tribute to diversion of healthcare services? 

Ms. Red Thunder. Staffing is our major issue. I believe we want 
to provide safe patient care and if there is not nursing staff or pro- 
viders, then we do not admit. We never close our ERs. Inpatient, 
we do not take any admissions but we refer to a higher level of 
care. 

Senator Johnson. Mr. Roy, based upon your review of IHS, what 
recommendations could you make about how to prevent and detect 
drug diversion? 

Mr. Roy. Well, we have made several recommendations to IHS, 
specifically, security measures. We are talking about changing 
locks on doors when there is a staff change and when there is staff 
turnover. We have also recommended the two person inventory 
counts. 

With respect to drug diversion, IHS has done a pretty good job 
of controlling Schedule 2 Narcotics, the Oxycontin and executions. 
What we still see an issue with is in respect to Schedule 3 drugs 
and non-schedule drugs because they are used on the street. They 
have a street value as well and they are an addictive drug as well. 

I would recommend, again, tighter security measures. For in- 
stance, in one of our management implication reports, we rec- 
ommended cameras in a certain facility. We also recommended, 
again, this two person count. And although we have seen the two 
person count take place, we have yet to see cameras installed in 
that particular facility. We would hope to see those recommenda- 
tions acted upon to better secure and help deter drug diversion. 

Senator Johnson. Is there any way of knowing the follow up on 
your recommendations? 

Mr. Roy. Well, when we submit a management implication re- 
port to an operating division of our department, we have an expec- 
tation that we receive a response in writing. And I would like to 
see better control of that. 

With respect to my special agents in the field, they are often at 
these facilities and there is eyes on where they certainly will notice 
if certain parameters, certain recommendations, have taken place. 
I think overall my special agents have a good rapport. They work 
well in Indian Country on these Reservations and have a rapport 
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with managers and that facilitates this communication process and 
also the ability to check and see if our recommendations have been 
implemented. 

Senator Johnson. Dr. Roubideaux, what factors account for the 
Aberdeen Area’s success at obligating the Stimulus Funding? 

Dr. Roubideaux. Well, I am really proud of the Aberdeen Area 
for leading the other areas in obligating the ARRA funding. I think 
that this is an incredible accomplishment. It has been very impor- 
tant for us to make sure that we get this funding out so that it can 
benefit the programs that will be benefitting from equipment or 
sanitation or maintenance and improvements. And I know that 
they have worked very hard and have worked very hard with the 
business functions that are necessary to get that money obligated. 

This has been a big priority of mine. All of the Area Directors 
have this in their performance plans, that they had to obligate 100 
percent of those funds by the end of the fiscal year in order to re- 
ceive a good evaluation. And this has been a priority of ours. 

Senator Johnson. Ms. Red Thunder, how have you been able to 
increase third party collection during your service as Director? 

Ms. Red Thunder. At some of our locations, there is inadequate 
staffing. And so we have actually procured an area-wide contractor 
to assist. Through that contractor, they do coding and billing, back 
billing, and we also have been successful with the State of South 
Dakota and the State of North Dakota to negotiate multiple en- 
counter rates. And so that has helped in the increase in our collec- 
tions. 

Senator Johnson. My time has expired. 

Senator Franken. [Presiding.] Thank you. Senator. 

Right now, I would like the witnesses to stay seated if you will. 
Thank you for your testimony and I would like to keep you there 
so that we can continue asking questions. 

I would like now to call Mr. Ron His Horse Is Thunder to provide 
his testimony. Thank you, sir. 

STATEMENT OF RON HIS HORSE IS THUNDER, EXECUTIVE 

DIRECTOR, GREAT PLAINS TRIBAL CHAIRMEN’S HEALTH 

BOARD 

Mr. His Horse Is Thunder. Mr. Chairman, members of the 
Committee, thank you for giving me this opportunity to testify be- 
fore you today. Thank you, especially, for having this hearing and 
this investigation to bring out the disparities in healthcare in the 
Aberdeen Area. 

As a Tribal member and a former Tribal Chairman, I have had 
to deal over and over with my constituents coming to me and com- 
plaining, expressing their concerns about the inadequate 
healthcare that they have received. 

I am absolutely amazed at some of the information that this 
Committee has been able to glean from its investigation, especially 
the Inspector General’s report in terms of some of his findings. And 
I also am appalled, as you are, by the idea of having someone who 
has been on administrative leave for over a year, that some deci- 
sion should have been made by now in terms of the investigation 
of this person so that either they are on board or they are not on 
board any longer. 
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So, thank you again for the information that you have gleaned 
during your investigation and allowing me this opportunity to tes- 
tify. 

One of the things we have consistently heard, and it is true, is 
that Indian Health Service is under funded. When you have more 
appropriations going to the Federal prisons for healthcare for pris- 
oners than you do for Indian Health Service, then yes, there is a 
problem in disparity in funding. 

However, Mr. Chairman, as you have pointed out, your col- 
leagues in the Senate and on the House side are a little bit more 
than reluctant to give additional appropriations to an agency that 
obviously has problems in managing the services given the appro- 
priations it currently has and some of the misspending, etcetera, 
that you have found that yes, it is hard to convince the rest of your 
colleagues that they need to give the additional funds to IHS. 

And so throwing more money at the problem, yes, will guaranty 
some additional services, more quantity, but truly what I think we 
need to take a look at is the quality of services that are currently 
being given, given the appropriations that we have. There are obvi- 
ously some changes that need to be made so that current appro- 
priation levels can give better quality care. 

And once that is established, if you can give better quality care, 
then I think it is going to be easier for the Senate and the House 
to give additional appropriations. I know that this past year there 
has been an increase of 13 percent in the appropriations to IHS, 
particularly to contract health services. And as my predecessor, 
Carol Ann Hart, used to say, and Senator Dorgan is fond of quoting 
her, do not get sick after June because the appropriation could run 
out. 

Well, the 13 percent increase has ensured that contract health 
services, at leastwise for this year, will hopefully make it to the 
end of the year. But, given that, there are other problems with In- 
dian Health Service that need to be taken care of so that more ap- 
propriations can be had by Congress. 

One of the areas we think can be shored up and provide addi- 
tional funding to the Area without an increase from Congress is in 
third party billing. That was mentioned here. I think Charlene 
mentioned that there was a $30 million increase this year in recov- 
ering from third party payers. 

But I also am aware of this, that in this year, part of that $30 
million actually is a total of $80 million that has been collected 
from October of last year to June of this year, $80 million has been 
collected. I am also aware though that at least another $10 million 
per month could have been collected. Why was it not collected? Be- 
cause, as has been mentioned, there is under-staffing and under- 
training. And so, they are reliant on consultants to help them proc- 
ess this third party billing. 

It is through talking with them, the consultants, that I am aware 
that there is additional dollars left on the table. If we are talking 
$10 million additional dollars on the table per month, we are talk- 
ing about $120 million still available within our Service Area that 
could be collected if we had a better system and better training. So, 
that is one of the problems that we see. 
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One of the other problems that we have with the local IHS is 
this, although with Charlene and Dr. Roubideaux there has been 
additional consultation with the Tribe. There has been more of a 
partnership, if you will. However, there still are some unanswered 
questions that some Tribes have. 

In my testimony, we provided at least one example, an anecdote 
of one Tribe which believes they have not had the transparency 
that they need and that was the Wagner Service Unit on the 
Yankton Sioux Tribe where a good portion of their funding was 
given to another Tribe and they were not told why. It has not been 
transparent to them, at leastwise to the Yankton Sioux Tribe, as 
to the reason why 30 percent of their funding went to another 
Tribe. 

The Yankton Sioux Tribe believes that the budget formulation is 
based on outdated data. And so, data collection needs to be shored 
up so that you have good data to make budget formulation ques- 
tions. The Yankton Sioux Tribe specifically says that they have 
18,000 open cases of clients coming through their doors. The data 
that IHS is using is saying only 3,500, you only have a 3,500 user 
population. Therefore, their budget is based on 3,500 as opposed to 
the 18,000. That is a problem. 

One of the other issues that has been discussed is personnel. 
There seems to be either a revolving door there or they are on ad- 
ministrative leave for so long. Part of that does go back to the idea 
of lack of adequate funding to attract and retain good service pro- 
viders at the local areas. Local Service Units cannot attract them 
and cannot retain them and therefore they are reliant on con- 
tracting for those services, which takes actually, in my opinion and 
in many of the Tribal Chairmen’s opinions, much more money as 
well as having the clients and patients having to travel such a long 
way to get services. 

One of the other problems that Tribal Chairmen wish to express 
is the idea of transportation for contract health services. In the 
past, prior to the 13 percent increase, if you had a patient who had 
cancer and had to leave from Standing Rock Reservation, any Res- 
ervation in South Dakota, and go to Rochester, Minnesota, some- 
times a 500 mile drive, there was no transportation provided for 
many of those clients. 

I had a 13-year-old girl come into my office as Tribal Chairman, 
she did not have any money to go to Rochester to have a CAT scan 
done for a brain tumor. Our Tribe did not have the money to give 
to her either. And so what happened to the young girl? I do not 
know. I know that I reached into my pocket as Tribal Chairman 
and gave her some of funds out of my pocket, but I know it was 
not enough to get to Rochester. 

So, that is a problem, transportation of clients to get to these 
contract health services off the Reservation. I know that they are 
providing services, transportation, now if you are Medicaid eligible 
because Medicaid will pay for a one-way trip. But once they get 
there, there is no money to get these people back home. 

One instance that I am aware of, and I forget the young man’s 
name, is a 15 year old diagnosed with cancer, going to be sent off, 
off the Reservation. He will be transported, yes, but he will not be 
transported home. 
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So, the Tribe, at its last celebration, had what we call Blanket 
Downs, and that is to go around and ask all the Tribal members 
who are currently at that celebration to reach into their pocket and 
give a dollar or two so that that young man could have his mother 
transported with him and have transportation back home. This is 
in fact the young man and he is 16 years old. 

And that is the celebration where people are coming out and giv- 
ing their last dollar. This on one of the poorest reservations in the 
United States. These are the poorest of the poor people in this 
Country reaching into their own pocket to help with transportation 
for this young man so he can get to his services. So, transportation 
is a problem. 

There are a host of other problems as well. But even with all the 
problems, Mr. Chairman, we believe that Charlene Red Thunder is 
probably the best Regional Director that IHS has provided us since 
its inception. She needs more time, and some additional resources, 
but we think she can do an adequate job. 

There are problems with the system that she has to deal with 
that Dr. Roubideaux will hopefully find some solutions for. Part of 
it is, how do you, selection of employees takes six months, at a min- 
imum six months. So, you have a vacancy and you do not have a 
healthcare provider who is filling that position for at least six 
months. That is six months at a minimum. Many times it takes 
longer than that. 

At Standing Rock Sioux Reservation, for example, the mental 
health position was unfilled for more than two years. Standing 
Rock Reservation has suffered one of the highest suicide rates in 
this Country and needs a mental health provider. But that position 
on our Reservation had gone unfilled for almost two years. Why? 

Part of it is just the process and selection, recruitment, not only 
the money but the selection process itself is at fault. It should not 
take six months to hire somebody, a qualified person who is willing 
to come. 

I see that I am out of time. Thank you very much for having me. 

[The prepared statement of Mr. His Horse Is Thunder follows:] 

Prepared Statement of Ron His Horse Is Thunder, Executive Director, 
Great Plains Tribal Chairmen’s Health Board 


Introduction 

Mr. Chairman and other Members of the Committee: 

I am pleased to be here and want to thank you for your hard work to ensure that 
the appropriate authority and funding for healthcare services is available to meet 
the needs of the 17 Tribal Nations of the Great Plains. I am Ron His Horse Is Thun- 
der, Executive Director of the Great Plains Tribal Chairman’s Health Board an asso- 
ciation of 17 Sovereign Indian Tribes in the four-state region of SD, ND, NE and 
lA. I am an enrolled member of the Standing Rock Sioux Tribe, The Great Plains 
Region, aka Aberdeen Area Indian Health Care has 18 IHS and Tribally managed 
service units. 

We are the largest Land based area served of all the Regions with land holdings 
of Reservation Trust Land of over 11 million acres. There are 17 Federally Recog- 
nized Tribes with an estimated enrolled membership of 150,000. To serve the 
healthcare needs of the Great Plains there are 7 IHS Hospitals, 9 Health Centers 
operated by IHS and 5 Tribally operated Health Centers. There are 7 Health Sta- 
tions under IHS and 7 Tribal Health Stations. There is one Residential Treatment 
Center and 2 Urban Health Clinics. The Tribes of the Great Plains are greatly un- 
derserved by the IHS and other federal agencies with the IHS Budget decreasing 
in FY 2008 over the FY 2007 amount. This is in spite of increased populations and 
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need. The GPTCA/AATCHB is committed to a strengthening comprehensive public 
healthcare and direct healthcare systems for our enrolled members. 

Health Data and Overview 

As documented in many Reports, the Tribes in the Great Plains region suffer from 
among the worst health disparities in the Nation, including several-fold greater 
rates of death from numerous causes, including diabetes, alcoholism, suicide and in- 
fant mortality. For example, the National Infant Mortality Rate is about 6.9 per 
1,000 live births, and it is over 13.1 per 1,000 live births in the Aberdeen Area of 
the Indian Health Service — more than double the National rate. The life expectancy 
for our Area is 66.8 years — more than 10 years less than the National life expect- 
ancy, and the lowest in the Indian Health Service (IHS) population. Leading causes 
of death in our Area include heart disease, unintentional injuries, diabetes, liver dis- 
ease and cancer incidents as a whole has increased. In most cases in the Northern 
Plains cancer is diagnosed in the late stages, which makes it harder to diagnose and 
treat as well as poor access to early screening. While these numbers are heart- 
breaking to us, as Tribal leaders, these causes of death are preventable in most 
cases. They, therefore, represent an opportunity to intervene and to improve the 
health of our people. Additional challenges we face, and which add to our health 
disparities, include high rates of poverty, Iwer levels of educational attainment, and 
high rates of unemployment. 

All of these social factors are embedded within a healthcare system that is se- 
verely underfunded. As you have heard before, per capita expenditures for 
healthcare under the Indian Health Service is significantly lower than other feder- 
ally funded systems. In FY 2005, IHS was funded at $2,130 per person per year. 
This is compared to per capita expenditures for Medicare beneficiaries at over 
$7,600, Veterans Administration at over $5,200, Medicaid at over $5,000 and the 
Bureau of Prisons at nearly $4,000. Obviously, our system is severely underfunded. 
It is important to note that as Tribal members, we are the only population in the 
United States that is born with a legal right to healthcare. Tribes view the Indian 
Health Service as being the largest pre-paid health plan in history. 

Great Plains Indian Health Hearing Objectives 

Mr. Chairman, Members of the Committee, this hearing provides a significant op- 
portunity to (1) identify Indian Health Service (IHS) administrative areas of con- 
cern, (2) submit Tribal comments on detrimental effects of IHS administrative weak- 
nesses, (3) suggest possible constructive action, and (4) express urgency for congres- 
sional support for strengthening agency operations in light of recently enacted In- 
dian health reforms. 

You, and others of this Committee, have been very instrumental in promoting 
needed Indian health legislative provisions in the recently enacted Affordable Care 
Act (ACA). Our Tribal leaders are grateful for your efforts to secure passage of the 
Indian Health Care Improvement Act reauthorization as part of the ACA, as well 
as Tribal specific language in the national ACA provisions. 

However, as you may realize, if these new authorities are overlaid on agency oper- 
ations and staff protocols that are weak or impaired, these new provisions’ benefits 
are immediately lessened. 

Secondly, our Great Plains Tribes are Direct Service Tribes, whose partnerships 
with the IHS should be strengthened, without our Tribes resorting to Indian Self 
Determination Act (aka “638”) compacting. If there were greater transparency, in 
the IHS Area’s administrative decision-making process, and greater joint IHS-Tribal 
program decision-making, this improved partnering could act to ensure account- 
ability and deter certain mismanagement conduct. Such Joint Venturing will be 
vital in this new era of Health Reform implementation. 

Most importantly, when there is agency mismanagement of programs or re- 
sources, it is our tribal patients and communities who suffer. When there is inequity 
in resource allocations, preferential treatment or delayed decision-making, it is our 
tribal members’ whose health is immediately harmed. 

I will, today, provide some broad areas of agency program operation concern and, 
then a few examples of the consequences of poor performance, whether through ne- 
glect or mismanagement. 

Indian Health Service (IHS) Aberdeen Area 

Staffing. Our Area has been plagued by inadequate staffing, due to poor recruit- 
ment, rural and climate conditions, difficult facility and equipment conditions. Staff- 
ing that is obtained is often poorly trained and not prepared for the difficult condi- 
tions in their facility postings. Our Area suffers from insufficient funds for both re- 
cruitment and retention bonuses. We are in need of quality health professionals for 
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chronic, behavioral or preventive health care services, which services can act to fore- 
stall more critical or acute care and costs. 

Business Office. This function is critical to ensuring that we maximize all funding 
and reimbursements for patient care. This office will also be especially important 
in the new health reform endeavors. However, our direct service staff are often poor- 
ly trained, resulting in the untimely processing of billing and collection and missed 
appeal deadlines for disputed Medicaid reimbursement denials. It is our under- 
standing that if our Area were to appeal initial Medicaid denials for coverage, we 
could likely recover up to 50 percent or more of disputed claims. These are Service 
Unit claims for reimbursement that run afoul of technical deficiencies that could be 
corrected with a more thorough documentation or clarification. 

What will happen if this trend continues, under the new Affordable Care Act 
(ACA) or the new VA-IHS coverage authorities and reimbursement protocols? An- 
swer: lost income due to deficient staff training and lack of performance account- 
ability; AND continuing tribal health disparities that were supposed to be alleviated 
by these new authorities. 

Human Resources (HR). HR office problems contribute to poor health services on 
many levels. HR staff, who are asked to prioritize assistance to one Service Unit 
over another, adjust quickly to inequitable staffing allocations and assistance. HR 
staff, who are not held to fast timelines for filling vacancies, contribute to (1) rising 
Contract Health Services’ (CHS) costs, (2) delayed patient treatments, and (3) high- 
er morbidity and mortality levels. HR staff, who do not help Management use appro- 
priate Employee Performance Management criteria and evaluation, contribute to 
discouraged and dispirited staff. Such demoralized or unfairly targeted staff can 
delay or improperly fulfill their responsibilities. 

Budget Formulation. Area Office budget formula inadequacies, such as insufficient 
or outdated patient workload data, can cause Service Unit to Service Unit, or Area 
to Area funding inequities. Area staff who do not ensure that data is current or uni- 
form make it very difficult to secure needed funding increases. Area Staff who do 
not understand these various budget formulas or the national formula distribution 
factors place our Area at a disadvantage in any national program resource alloca- 
tion. 

Area leadership is important in fighting for Area increases. Area Leadership can- 
not arbitrarily withhold monies from one Service Unit, though, to assist another 
Service Unit. Decisions to withhold Service Unit allocations cannot be made behind 
closed doors, nor to favor one community at expense of another [E.g. One SU with 
serious shortfall was only aided by taking monies away from only one other SU, 
when such shortfall could have been overcome by taking a little from each SU. Deci- 
sion not satisfactorily explained to affected Tribe.] 

Pharmaceutical. Our Area has insufficient supplies and relies on older medication 
type. There seems to be an unwillingness to secure new medications (for heart, dia- 
betes, skin graft treatment for diabetes related sores). This outdated pharmacy 
schedule (inventory) becomes a costly problem, both financially and patient health- 
wise. If older type medicines are inadequate, then patient is sent to a private pro- 
vider who recommends more up to date drugs. Yet, these medicines are often not 
covered under Contract Health Service (CHS) referrals. Patients are often unable 
to pay for these meds and, so, do without. Again, this interrupts ongoing care and 
results in patient moving into an acute care stage when his/her health deteriorates. 

A modern pharmaceutical is not only important to our Tribal patients, but it will 
be critical for a more seamless melding between the IHS and any Affordable Care 
Act (ACA) coverage and reimbursement activities. It seems that a modern pharma- 
ceutical, such as enjoyed by rest of the U.S., can only come to Indian country if it 
chooses to “638” compact. This is not the right mind set for improving our federal 
health care delivery system. Area Management should be advocating for proper drug 
supplies and treatment, and not be satisfied with status quo. 

Patient Transportation. There is simply not enough Emergency Medical Transport 
(EMT) or Community Health Representative (CHR) funding for this purpose. We 
have patients who are discouraged from seeking care because they have no way to 
travel to this care, aware of the long waits on arrival at a clinic or hospital; then 
need to walk many miles home after seeking such care. Our EMT vehicles must 
cope with rugged conditions and weather, and Medicaid or other funding is not ade- 
quate to rising gas, vehicle maintenance or replacement. Budget planning and fund- 
ing on this front is critical. 

IHS staff are losing their compassion when they allow elderly patients to walk, 
wait and walk long distance again, after securing minimal care. At Sioux Sani- 
tarium, one Health Board staff did decide to take action when she learned of such 
an instance. She drove out to find an elderly patient who had left the clinic to walk 
home on a long, dark road. Yet, how many others did not have this help? In another 



38 


instance, staff at the Sioux Sanitation facility told a disabled patient to take the city 
bus in for his appointment. This statement was made knowing that the patient’s 
neurological disorder (myasenthia gravis) was so disabling that he could not drive 
or stand to wait for a bus. There appears to be no budget being developed for pa- 
tient transportation purposes, resulting in patients not receiving care until their 
condition has gone critical. Such poor planning and callous patient treatment in- 
creases preventable deaths or leads to other health crisis. 

Contract Health Services (CHS). Our Tribal Leaders have previously addressed 
the current CHS formula , and which we believe unfairly favors certain regions. The 
current formula directs an immediate and significant percent of new CHS funds (up 
to 20 percent) to Areas that do not contain inpatient facilities. These Areas then 
participate in the national allocation on the remaining funds, giving them two shots 
at the same budget. 

We all recognize that Indian health funding has been, until this Administration, 
squeezed painfully shut. This includes the CHS program. While a Tribal community 
may have an inpatient facility, this does not mean that this Tribe is not equally 
reliant on CHS for inpatient care services. First, such inpatient care facilities are, 
as we have noted, poorly staffed and equipped. Secondly, such staffing and equip- 
ment as exist are very basic. Thirdly, our large populations which helped justify the 
need for an inpatient care facility, also means that we have an equally large need 
for specialty or other care not available in our under-funded sites (heart, physical 
therapy, OB/GYN, etc.). 

This CHS formula is a prime example of the many inter-connecting problems af- 
flicting the Area’s effective program management, and of this vital program in par- 
ticular. If CHS program staff do not do a thorough job on documenting patient work- 
loads, new budget and increases are difficult to obtain. If CHS staff do not do a thor- 
ough job on documenting denials or timely processing appeals, a false picture of the 
true CHS need is presented. Likewise, if CHS staff does not share with the Budget 
Formulation and Clinical Care team, the types of patient care being sought from 
private providers, funding for in-house staffing and equipment are difficult to come 
by too. 

Poorly trained staff, demoralized staff, or overburdened staff, in CHS or other pro- 
grams, contributes directly to the amount of patient care is available to our commu- 
nities. 

Conclusion 

Mr. Chairman, and other Members of this Committee, as you have seen, any mis- 
management costs lives. Any mismanagement, whether staffing inequities, employee 
performance problems, budget and data deficiencies, billing and reimbursement 
weakness, or patient access difficulties, all lead down the same path of poor Indian 
patient health care. 

We ask that the Committee work with us to devise Direct Service Tribal and IHS 
partnerships, appropriate to our circumstances. We support improved transparency 
and joint Tribal-IHS decision-making to improve accountability and better Tribal 
awareness. There is an urgent need for these activities to be accompanied by needed 
resources, so that we are able to carry our weight in the new ACA structure and 
with the new Indian Health Care Improvement Act reauthorization authorities. 

Thank you for this opportunity and we look forward to working with you and oth- 
ers on the Committee on strengthening our health care services. 

Senator Franken. Thank you, Mr. His Horse Is Thunder. 

You mentioned, sort of, disbursement of funds. Dr. Roubideaux, 
as I mentioned in my statement, we have a serious shortage of 
Contract Health Services funds in Minnesota. So, when I hear that 
Aberdeen has surpluses and has been transferring CHS funds to 
other programs as recently as this year, it kind of makes me a lit- 
tle peeved. This, especially, since many of my colleagues and I have 
been advocating for increased CHS funding. 

Do you believe IHS currently has the authority to transfer CHS 
funds for other uses? And what do we need to make these transfers 
stop? 

Dr. Roubideaux. Well, Senator Franken, I can understand why 
you would be concerned about that issue. I think it is important 
to note that I have testified that we are under funded overall in 
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the Contract Health Service Program by over $300 million. That is 
nationwide. And I want to reassure you that in the Aberdeen Area 
overall, there are huge needs and very limited resources. 

I think what you may have heard about is an unusual case 
where a facility changed from a hospital to an outpatient clinic. 
Our current Contract Health Service formula right now favors giv- 
ing more funding to clinics because they do not have hospitals so 
they have to refer out more. 

I know there are lots of questions about how we distribute the 
Contract Health Services funds. I called for a consultation on this 
during the past year and have a work group of Tribal elected rep- 
resentatives and Federal representatives from each area that has 
met several times to talk about how we improve the business of the 
Contract Health Services Program so that we can bill for more dol- 
lars, so that we can negotiate better rates, so that we can be more 
efficient in the process. 

But they are also looking at the formula, and what they are look- 
ing at is the distribution of Contract Health Service funds, the 
small amount that we get, is that equitable? Is that fair? Are the 
right programs getting more of the resources? 

The current formula right now gives more if you have more 
users. It gives more based on if you have higher costs in the area. 
But it also has an access factor which favors giving more funding 
to clinics that do not have inpatient services. And so, I think that 
that was an inadvertent problem related to that. 

In terms of funding transfers between facilities, that is some- 
thing that I have heard a lot of Tribal complaints about in the en- 
tire system. I have heard them complaining that they hear that 
some of their funds went somewhere else and they did not know 
what happened. Well, to me that is unacceptable. So, I have made 
it clear to all my area Directors that they should not be transfer- 
ring funds unless they have a justified reason, they have agree- 
ment of both Service Units, and agreement of all the Tribes in- 
volved. 

And the Aberdeen Area Director has just started implementing 
that policy. I know, and confirmed last night, that our other Area 
Directors know that that is our new policy in the Indian Health 
Service. There are to be no transfers unless everybody is in agree- 
ment and they pay them back. So, that is one of the improvements 
that we have made in this area. 

Senator Franken. Okay. Thank you. 

Mr. Roy, Mr. His Horse Is Thunder spoke to a lot of the frustra- 
tions that are reflected in the report and the dysfunction that is re- 
flected in the report. And the widespread problems you uncovered 
in your investigation are overwhelmingly. 

Can you please comment on where you think is the best place to 
start reforming IHS and any specific recommendations you have for 
this Committee as we try to improve the Agency. 

Mr. Roy. Sir, please understand that from an investigative 
standpoint, we operate under the guise of criminal investigations 
and a fact finding mission. But with respect to the three areas that 
I discussed in my testimony, mismanagement is something that the 
IHS should certainly look at. 
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With respect to how the operation runs, I would suggest, again, 
the Committee here has done a great job at focusing a light on 
these issues and I would certainly hope that this focus continues. 
And I believe that, with the proper leadership and management in 
place, you will see improvement in the Indian Health Service, spe- 
cifically with the Aberdeen Area. 

Senator Franken. Again, just any specific recommendations from 
having done this report? 

Mr. Roy. I have spoken about the drug diversion issue with re- 
spect to the security angle of that. Misconduct, there is a myriad 
of misconduct issues that organizations see. I guess why I de- 
scribed it as a point that we need to be aware of is certainly be- 
cause of the amount of allegations that come into OIG pertaining 
to misconduct. 

But in terms of specific changes, you know, I would like to sub- 
mit additional testimony and utilize our management implication 
reports to give you a better sense of what the OIG would feel would 
be in the best interests of IHS. 

Senator Franken. Thank you. I want to ask Senator Johnson, I 
know I am over my time but I have not been Chairman very often. 

[Laughter.] 

Senator Franken. So I have the prerogative to ask an extra 
question or two. Would you indulge me? 

Senator Johnson. Yes, I will. 

Senator Franken. Thank you. I am sorry. 

I was curious, because Mr. His Horse Is Thunder spoke very elo- 
quently about the problems that we have all been talking about 
today, and yet at the end said that Ms. Red Thunder is the best 
administrator that you have had. How long have you been there? 
How long have you been in charge? 

Ms. Red Thunder. Two years. 

Senator Franken. Three years. 

Ms. Red Thunder. Two years, 2008. 

Senator Franken. Two years. Okay. I guess my question is, we 
have a pretty devastating report here and yet, and I would feel on 
the defensive if I were you and I would not blame you for feeling 
that, and I would not blame us for putting you on the defensive for 
this bad report, and yet Mr. His Horse Is Thunder spoke very high- 
ly of you and in your defense. 

And I would like to ask him, if this is the case, what do you, 
what do we do? If we get such a bad report out of an area that has 
been administered by a person you think is the best administrator 
you have ever had, where do we begin here? 

Mr. His Horse Is Thunder. Thank you, Mr. Chairman. Let me 
start by saying this. The slide that was put up earlier in terms of 
EEOC complaints, and I know that Dr. Roubideaux addressed that, 
and the spike that we are seeing, actually the climb and climb and 
climb in the EEOC complaints, truly, as the policies changes, and 
I have been an administrator for 20 years of my life for Tribe and 
college, et cetera, one of the things I know for sure about personal- 
ities and management of people is this, that when you change a 
system and they are so used to the old system that they do not like 
to change. 
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Change is inevitable and there needs to be change in the system, 
absolutely. But changes that they are marking, the current admin- 
istration is making, people are balking at them, people are com- 
plaining about. They are so used to doing things the old way which, 
in many ways, is the sloppy way and inefficient manner of doing 
things, and as they are being called on to be more efficient, to be 
more accountable, they are fighting back, if you will, and they are 
complaining. That is human nature. 

Senator Franken. So, in other words, that chart that was given 
as evidence of dysfunction is actually evidence that that dysfunc- 
tion is being addressed? 

Mr. His Horse Is Thunder. I believe so. 

Senator Franken. Okay. As Dr. Roubideaux said and as Director 
Red Thunder probably would have said had we come to her. 

Well, listen, I want to thank you all, really. And I really hope 
that what you are suggesting is right, that we are beginning to ad- 
dress this. Because we need to, desperately. 

And we desperately need to reform all the areas in Indian Affairs 
so that my colleagues who truly want to fund Indian Health Serv- 
ices, Indian education, housing, that they feel that the money is 
being spent wisely. 

So, I want to thank you all for your testimony and this hearing 
is adjourned. 

[Mffiereupon, at 11:35 a.m., the Committee was adjourned.] 




APPENDIX 


Prepared Statement of Donald Warne, MD, MPH, Senior Policy Advisor, 
Great Plains Tribal Chairmen’s Health Board 

I would like to start with the story of William Sutton, a 16-year-old Oglala Dakota 
young man. William attended the Sherman Indian High School — a boarding school 
located in Riverside, CA, where as a freshman he was thriving scholastically and 
athletically. He is a straight- A student and on the honor roll. He has gone from a 
desire to be an NBA star, to being a pediatric oncologist. While playing basketball, 
his knee began hurting. He was diagnosed with osteosarcoma in February in River- 
side, CA. He had to leave school and was sent home. 

After returning to Pine Ridge, he was a patient at the Pine Ridge Hospital. His 
doctor said that he needed to go to either Denver or Minneapolis for cancer treat- 
ment. His first treatment in Minnesota was in March. The treatment for William 
has been 3 weeks in Minneapolis and then 2 weeks at home. William will return 
to Pine Ridge on September 30th and returns to Minneapolis again on October 17th, 
with the chemotherapy beginning on October 18th — again, for 3 weeks. 

The Oglala Sioux Tribe is one of the most impoverished communities in the na- 
tion, and they have minimal resources to provide to the family for transportation. 
His grandmother has been transporting him every month to Minneapolis from Pine 
Ridge at a significant cost to the family. William’s mother, Jolynn Two Eagle, was 
working as a cook at the Cohen Home (the local assisted living facility), but had 
to quit her job to be with William. 

Beginning in August, the Tribal Ambulance Service have been driving them to 
Minneapolis, but will not transport them back home; they are on their own. The 
reason they could take them was that they had a referral from IHS and a receiving 
letter from his doctor in Minneapolis. With this documentation they can be reim- 
bursed by Medicaid. Since there is no reimbursement for the trip back they are on 
their own to get William home in between cancer treatments. 

As a result, the community held a Blanket Dance to raise funds for William and 
his family at the Pine Ridge Pow-Wow in August. The blanket dance is an old tradi- 
tion that is done for people that are sick or maybe lost everything in a fire or a 
storm. It is a great tradition in which even small children will give their last dime. 
It shows the generosity of our people, which is one of our strong virtues. However, 
Pine Ridge is among the most impoverished communities in the nation, and despite 
the generosity, community members generally have very little money to give. 

The treatment protocol for William at this point changes, and he will Be given the 
chemotherapy for 3 weeks and he will be off of it for only week before resuming 
again for another 3 weeks. With only a week off the therapy, the family will remain 
in Minneapolis, and be ready to begin on November 5th, hopefully returning back 
to Pine Ridge on December 5th or 6th. At that time, the oncologist will determine 
if William is finished with the chemotherapy, or not. 

William receives an SSI check for $646, but out of that, the University of MN 
Hospital automatically deducts money for his room at the Ronald McDonald House 
and food, which leaves him only $30.00 to live on. This family is guilty of nothing 
but the misfortune of illness and poverty. This is an instance where the Indian 
Health Service and the Federal Government need to step up and assist this family 
to ensure that William has the opportunity for a full recovery. William and his fam- 
ily should not have to worry about getting to and from the hospital for treatment, 
and they should not be worrying about how they will pay for their next meal while 
this young man should be focusing on healing. 

Unfortunately, this story is not unique. It is a story repeated many times in In- 
dian Country, and much of the problem is directly related to underfunding of the 
IHS. 

I recognize that there is a Senate investigation of the management of the Aber- 
deen Area IHS. I know there have been concerns about mismanagement of funds 
and delays in hiring processes and personnel issues. However, these issues have 
been long-standing and largely ignored for many years. And, like in the case of Wil- 

( 43 ) 
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liam Sutton, many of the problems are rooted in chronic and sustained under- 
funding of the IHS. With limited resources, the IHS is forced to choose between in- 
vesting those resources into improved administrative processes or to expand clinical 
services. We do not have the resources to do both. 

Most of the tribal leaders in our region have expressed confidence in the IHS lead- 
ership and frustration with the system. IHS is not a broken agency, it is a starved 
agency, and the management issues identified in many ways are a symptom of a 
larger problem of underfunding. 

Another issue we face is the challenge of recruiting health professionals and man- 
agers into the IHS. In many cases, we cannot offer salaries that can compete with 
the private sector. Also, our remote locations pose a challenge to recruitment. As 
a proactive step to improve the Aberdeen Area’s ability to recruit health profes- 
sionals, the Great Plains Tribal Chairmen’s Health Board voted to encourage the 
IHS to move the Area Office from Aberdeen, SD to Rapid City, SD. It will be much 
easier to recruit highly qualified professionals to Rapid City than to Aberdeen. 

Despite our challenges, we have seen improvements in the management of the Ab- 
erdeen Area IHS in a number of arenas, for example: 

• Third party revenue is significantly increased in 2010 as compared to any pre- 
vious year. These resources will lead directly to additional services. 

• The tribal consultation process is better than it has ever been, and the Area 
Director attends these meetings quarterly and is open and transparent with the 
tribal leaders. 

• The budgeting processes and circumstances are more transparent now than 
they have ever been. 

• All of the senior leadership at the Area Office are members of local tribes for 
the first time in history. 

Although improvements still need to be made, the Area is going in the right direc- 
tion. Thank you. 

Attachment 
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Prepared Statement of Gerard P. Garcia, Psy.D., Licensed Psychologist 

Greetings, 

Hopefully, some of the comments will be helpful in understanding operations in 
the Albuquerque area. 

• Clandestinely, the program director at NSRTC in Acoma, NM was quickly re- 
moved after news of the Aberdeen investigation. 

• At the facilities, bullying continues to go on. 

• The clinical director is not allowed final decisions on clinical matters. 

• When the state licensing board visited site, administration was not forthcoming 
with information, nor did they follow the state’s mandates. 

• Opened group home without a state license at New Sunrise Regional Treatment 
Center, unsupervised by clinician. 

• Numerous medical errors concealed from state. 

• Whistle blowers threatened and warned not to contact anyone outside facility. 

• Clinical director threatened with loss of position in aim of controlling decisions. 

• Facility accepts psychiatric patients with psychiatrist only attending patient 
care 6 hours per month. 

• New Sunrise Regional Treatment Center should not be licensed as a psychiatric 
treatment center when staff is untrained (Only two experienced staff members 
have worked in a psychiatric hospital). 

• Administrative flow chart is not observed, non-clinical staff making clinical de- 
cisions and charged with keeping clinicians in check. 


Prepared Statement of Dr. Steven Miller, Business Manager, Indian Health 
Service National Council Laborers’ International Union of North America 

On behalf of the Indian Health Service National Council of the Laborers’ Inter- 
national Union of North America (LIUNA), the union thanks the Committee for 
holding this hearing on the critically important issue of mismanagement in the Ab- 
erdeen Area of the Indian Health Service (IHS). 

LIUNA proudly represents approximately 500,000 workers in the United States 
and Canada. While primarily in the construction industry, the union also represents 
65,000 workers in federal, healthcare, and public employment. LIUNA has rep- 
resented federal employees at the Indian Health Service since 1977. We represent 
9,600 employees at IHS nationwide, including over 1,300 employees in the Aberdeen 
Area. We represent employees of all job classifications at IHS, including physicians, 
nurses, social workers, patient care advocates, billing technicians, laborers, mainte- 
nance workers, cooks, and public health educators. The vast majority of workers 
LIUNA represents at IHS are Native American. The employees LIUNA represents 
are very dedicated to IHS’s mission as part of their jobs and because of the impor- 
tant role the agency plays in providing health care to them and their families as 
enrolled tribal members. 

Despite their dedication to the IHS mission, employees at the agency are chal- 
lenged on a daily basis by chronic mismanagement. There is a huge contrast be- 
tween the excellent work done by the rank and file employees LIUNA represents, 
and IHS management. In the 2010 “Best Places to Work in the Federal Govern- 
ment” survey, in which 223 agencies were reviewed, IHS employees were rated in 
the top 7 percent for the match of employee skills to the agency’s Mission. However, 
IHS is rated in the bottom 6 percent for effective supervision and leadership. In 
other words, employees feel that their skills and abilities are valuable and gain sat- 
isfaction from contributing to the organizational mission, but also that they work 
in an environment where ineffective supervision frustrates them. This is a combina- 
tion that causes multiple problems including difficulty in recruitment and retention, 
adequate staffing, consistency and continuity in care, and impact on patient out- 
comes. 

LIUNA wishes to highlight three issues of concern to the Union in the Aberdeen 
Area: 

1) diversion of services; 

2) violations of employee rights and misconduct/mismanagement by supervisors, 

including discrimination and EEC cases; and 

3) management interference with employee communications with the Senate. 
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Diversion of Services 

Diversion of services at IHS impacts patient care and also employees’ jobs. Typi- 
cally, diversions at IHS facilities are decided with little notice to, and no input by, 
the facility’s health care providers. The law requires IHS management to notify the 
union when changes in working conditions, such as a diversion, occur. However, IHS 
has consistently failed to follow its legal obligation on this matter. Diversions mean 
that IHS employees can lose their jobs, or be reassigned. Notice is therefore critical 
to these workers to make the necessary arrangements if their job is being elimi- 
nated or significantly changed due to a diversion of services. Diversions also can 
compromise patient care. Most IHS facilities are in rural areas. When an IHS facil- 
ity closes in whole or part, Native American patients cannot simply go to the next 
closest health care facility for care. Federal laws providing for health care for Native 
Americans only allow them to attend IHS facilities for covered care. Even if a pri- 
vate hospital is nearby, Native patients usually cannot access those facilities be- 
cause they typically lack private insurance. Thus, diversions at IHS facilities can 
require Native patients to be diverted 60 or more miles away; this delay can have 
a devastating impact on patients, especially in emergency situations. 

From January 2008 to November 2009, the Quentin Burdick Hospital in Belcourt, 
North Dakota, intermittently closed the inpatient ward. Existing patients were 
transferred by ambulance, and any patient needing admission from the emergency 
room or clinic was also admitted elsewhere. The facility only had one full-time phy- 
sician, despite the fact that it serves more than 30,000 Native Americans in a re- 
mote, economically depressed/agricultural area that have no other options for care. 
Women in labor were diverted even though the next closest health care facility is 
more than 60 miles away. The clinic ran out of IV catheters and alcohol wipes, and 
had to borrow X-ray film. During this period, employee morale was terrible, and 
over 40 percent of the nursing staff resigned because they feared the hospital would 
close permanently. 

On January 15, 2009, Union was notified by an employee at Rosebud, South Da- 
kota, that the CEO informed staff that the facility only had enough funding to stay 
open for five more days, and that the facility would potentially have to close its 
doors at that time. The Union contacted the Aberdeen Area Director, Charlene Red 
Thunder to determine what was happening. Ms. Red Thunder never contacted the 
union about this closure until after the union had to resort to going to the press. 
Finally, on Saturday, January 17, Ms. Red Thunder informed the Union that the 
facility would not close due to funds provided by the Area Office. This “near miss” 
is an example of the ineptitude of IHS If the facility would have closed, 188 Bar- 
gaining Unit employees would have been affected. The next closest facility is 96 
miles away. IHS failed to follow a number of laws requiring notification to the 
Union about how this potential closure would have affected the employees we rep- 
resent and the patients that we serve. 

In both these instances, IHS employees’ jobs were compromised, as well as patient 
care. These examples highlight the chronic mismanagement both at the service unit 
and at the Aberdeen Area office with regard to failure to budget, account for rev- 
enue, and to notify the Union about changes in working conditions. 

Violations of Employees’ Rights and Misconduct/Mismanagement by 
Supervisors 

Supervisors at every level at the Aberdeen Area of IHS — from a first-line super- 
visor to a CEO — are typically either poorly trained and/or uninformed about laws 
governing employee rights. This results in the Union having to file a huge number 
of grievances, unfair labor practices (ULPs), equal employment opportunity (EEO) 
complaints, and disciplinary appeals at the Merit Systems Protection Board (MSPB). 
In just the first nine months of 2010, the LIUNA IHSNC has filed over 60 griev- 
ances, 20 ULPs, 24 EEO cases, and 3 MSPB appeals in the Aberdeen Area — a huge 
number compared to other federal agencies at which the Union represents federal 
employees. 

At Rapid City, South Dakota, contract workers from the VA Compensated Work 
Therapy program, (CWT) were stalking, making physical threats, and sexually 
harassing IHS employees. The union received reports that a CWT employee was dis- 
tributing marijuana and methamphetamine at work. The Aberdeen Ahea Human 
Resources Office told the Union they were too busy with the Senate investigation 
to deal with these issues. 

Examples of workplace grievances that the Union has filed in the Aberdeen Area 
include a nursing director blaming nursing staff for the department losing accredita- 
tion, threatening the staff with losing their licenses for cooperating with CMS in- 
spectors (Pine Ridge, South Dakota), and a manager who hired his spouse as a con- 
tractor, violating federal nepotism regulations (Kyle, South Dakota). Employees con- 
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stantly face issues such as improper leave denials/FMLA violations and denials for 
employees to attend the funeral of a close family member. One of the most egregious 
examples of blatant disregard for employee rights in the Aberdeen Area was a case 
in Eagle Butte, South Dakota, where a female IHS employee who was very ill with 
diabetes collapsed in her home during an ice storm when her power and water went 
out. She had to leave her home to be cared for by her children. Despite properly 
requesting leave, she was fired for being absent without leave. 

Aberdeen Area Managers are slow to address basic problems causing employees 
to work under primitive, unsafe working conditions. Nurses are forced to report to 
work and see patients in facilities that have faulty electrical systems (Eagle Butte, 
South Dakota) or intermittent running water and functioning sewer system 
(Wanblee, South Dakota). Nurses are forced to work in understaffed units. Nine of 
fourteen nurses quit after management refused to comply with CMS directives to 
improve patient care in the emergency room (Pine Ridge, South Dakota). Just last 
month, the Winnebago Indian Hospital (Winnebago, NE), forced employees to work 
all day with no running water. This meant no functioning toilets for patients or em- 
ployees (other than porta-johns that were finally provided hours later). Patients 
were forced to use red hazard bags to urinate; nursing staff then had to dump those 
bags for urine samples — which compromises infection control. The Union reported 
this incident to OHSA and is pursuing further legal action against the facility for 
jeopardizing the health and safety of both the employees and the patients. All of 
these issues compromise patient care and happen far too often at IHS. 

The Union has stewards at Aberdeen Area facilities to carry out functions relating 
to our collective bargaining obligations. The stewards are federal employees who vol- 
unteer their time. However, they are often retaliated against for Union activities by 
supervisors and CEOs. Just this month, one of our union stewards resigned her po- 
sition as a steward due to pervasive harassment by management at Rapid City, 
South Dakota. During the past year, this 21-year veteran of IHS was denied leave 
for her mother’s funeral; denied leave for her own surgery; harassed for reporting 
substance abuse of IHS employees; denied compensatory and overtime; and received 
a low rating for the first time in 21 years on her performance evaluation — likely in 
retaliation for these other issues. This employee is not alone in receiving this kind 
of treatment at Rapid City. In 2010, over half the union grievances and unfair labor 
practices filed in the entire Aberdeen Area were at Rapid City. 

Workers should not have to fear coming to work or retaliation for helping their 
co-workers deal with problems at work. Union representatives on the job solve prob- 
lems, give workers a say in working conditions, resolve conflicts, increase morale 
and improve patient care. Management’s resistance to employees having a say at 
work,failing to respond to grievances and problems andintentionally ignoring issues 
causes conflict, increases fear, hurts morale and negatively affects patient care. 

Despite all of this evidence of blatant mismanagement by Aberdeen Area super- 
visors, the union is very concerned and disappointed that Director Roubideaux ac- 
cused IHS employees at the hearing of filing EEC cases because they do not want 
to be “held accountable” for new agency policies. It is unconscionable that Dr. 
Roubideaux resorted to a strategy of “blaming the victim” instead of committing to 
investigate the real reason for the spike in discrimination allegations at her agency 
or taking responsibility for these civil rights violations under her watch. Until IHS 
makes a true effort to address the serious issue of discrimination at the agency, one 
of Dr. Roubideaux’s own key priorities will not be able to be addressed — that of re- 
cruitment and retention of quality employees. What health care provider would 
want to come work for an agency with such an alarming increase in discrimination 
cases? 

Finally, LIUNA would like to address another issue raised by Dr. Roubideaux at 
the hearing — the IHS performance management processes for agency employees. Dr. 
Roubideaux testified that she has “implemented a stronger performance manage- 
ment process.” There are two problems with this statement. First, the union was 
not provided notice of these changes. Under the federal labor-management statute, 
IHS must provide notice to the union about changes affecting working conditions; 
the performance management system falls into this category. Further, the agency 
and the union just completed a five-year negotiation for a collective bargaining 
agreement (CBA) covering conditions of employment for the 9,600 employees the 
union represents; that CBA established procedures for the performance manage- 
ment system that cannot be changed without negotiating with the union. Neither 
of these things occurred. Instead, the union was forwarded a memo from one of our 
members that Dr. Roubideaux to all IHS employees on September 13, 2010 about 
performance management. That memo stated: “Our performance management plans 
this year contain more specific measures that require leadership and staff to dem- 
onstrate how they are helping advance the priorities of the agency.” The addition 
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of “more specific measures” is clearly a change to the current system and a violation 
of both federal law and our CBA. However, when the union contacted IHS to deter- 
mine what these new measures are, the union was told that no changes in fact are 
being made to the current system. The second problem, then, with Dr. Roubideaux’s 
testimony is that she told the Committee that IHS is making changes to the per- 
formance management system while simultaneously telling the union the agency is 
not making changes. This performance management memo, along with the customer 
service memo that Dr. Roubideaux referred to, are also examples of a “blame the 
rank and file employee” mentality by IHS management. Both memos have a conde- 
scending tone and fail to note the role of IHS management in improving the agency. 

Dr. Roubideaux testified that she wants to set a positive “tone from the top.” To 
do that, the union believes she should solicit input from all interested and affected 
parties, including LIUNA. However, despite repeated requests for a meeting to dis- 
cuss working together to reform and improve IHS, Dr. Roubideaux has ignored the 
union’s request to meet. LIUNA hopes that the Senate Committee can encourage 
Dr. Roubideaux to reconsider and understand the value of meeting with the organi- 
zation representing the vast majority of her employees. Leadership at IHS must 
start at the top. The union looks forward to hopefully establishing a productive and 
cooperative relationship with the Director to move the agency in a positive direction 
and help her address her key priorities, including recruitment and retention of the 
exceptional workers the union represents at the agency. 

Management Interference with Employee Communications with the Senate 

Despite the fact that federal workers have a legal right to communicate workplace 
concerns with their Members of Congress, management in the Aberdeen Area inter- 
fered with those rights during the course of the Senate investigation this year. The 
Union was told that Fred Koebrick, the CEO of Rapid City, notified the staff at a 
general staff meeting that they were not to talk to the Senate about the Aberdeen 
Area investigation. He later recanted that story. At the Woodrow Wilson Keeble Me- 
morial Health Care Center in Sisseton, South Dakota, a nurse mentioned the Sen- 
ate investigation to her supervisor (the Acting Director of Nursing). The supervisor 
told the nurse that she was not allowed to talk to the Senate investigators. It is 
unclear whether the CEO at Sisseton has taken action against this supervisor. 

To try to mitigate the problem of interference by management officials, the Union 
sent a notice to all bargaining unit employees in the Aberdeen Area reminding them 
of their legal right to communicate with the Senate investigators. The Union hopes 
this action contributed to less interference during the rest of the investigation. 

Conclusion and Recommendations 

LIUNA and our IHS National Council very much appreciate the Senate Com- 
mittee on Indian Affairs shedding light on management problems in the Aberdeen 
Area. The Union and those that it represents should be seen as a resource willing 
to work with Congress and IHS to remedy these problems. Ultimately, the patients 
that we serve will benefit. To this end, we recommend the following: 

1. Involve the union and the workforce in plans to reform IHS This would not 
only allow for the agency to hear from the rank and file workers on the ground, 
but also would give IHS employees confidence in Dr. Roubideaux’s leadership 
and ability to improve morale. Set a tone from the top that the union is a part- 
ner in reform at the agency. One significant step would be to aggressively im- 
plement President’s Obama’s Executive Order (13522) which encourages Labor- 
Management cooperation through pre-decisional involvement and Labor-Man- 
agement Forums. 

2. Determine best practices for management at IHS and work with the union 
and agency employees to implement those practices throughout the Aberdeen 
Area and nationwide. 

3. Hold poor managers accountable. 

4. Include budgeting, financial planning, and accounting as part of the reform 
process to avoid diversion of services. 

5. Conduct an inventory of the numbers and types of grievances, unfair labor 
practices, EEO complaints, and MSPB disciplinary cases and work with the 
union to determine the cause of these problems and how to eliminate them. 
Review why IHS employees are consistently ranked in the top 10 percent of fed- 
eral employees while IHS management is ranked in the bottom 10 percent of 
agencies. 

7. Commit to recruitment and retention of federal workers at the agency (rather 
than reliance on contract workers) to save costs, improve morale, and ensure 
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consistency of care. Ensure that all managers receive training on labor-manage- 
ment issues, including performance management systems and the collective bar- 
gaining agreement with the union. 
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INTRODUCTION 


On June 23, 2010, Chairman Byron Dorgan initiated a formal investigation of the Indian 
Health Service’s (IHS) Aberdeen Area (hereafter “the Area”) in response to years of hearing 
from individual American Indians/Alaska Natives, Indian tribes and IHS employees about 
substandard health care services and mismanagement Chairman Dorgan received complaints 
about Aberdeen Area IHS-run facilities plagued by frequent reduced or diverted services, 
mismanagement, poor performing employees, lack of employee accountability, and malfeasance. 
These conditions negatively impact the care provided to individuals and produce a work 
environment riddted with waste, fraud and abuse. 

The Chairman initiated an investigation in order to identify these problems and their causes. 
The investigation included: reviewing over 140,000 pages of documents submitted by IHS and 
the Department of Health and Human Services’ Office ofinspector General (OIG), visiting three 
EHS service units, meeting with tribes and interviewing individual IHS employees. In addition, 
nearly 200 individuals contacted the Committee regarding mismanagement of facilities in the 
Area. This report pro vides an overview ofthe Chairman’s investigative findings. 

On September 28, 2010, the Committee held a hearing on its investigative findings. During 
the course of this hearing the Chairman identified deficiencies in management, employee 
accountability, financial integrity, and oversight of IHS' Aberdeen Area fecilities. The Chairman 
determined that these weaknesses have contributed to reduced access and quality of health care 
services available to patients served in the Area. 

The Committee was scheduled to have a subsequent hearing onDecember 8, 2010 regarding 
IHS’ initiatives to address the findings of the Chairman’s investigation. However, due to United 
States Senate scheduling conflicts the hearing was canceled. As a result, provided in the 
Appendix of this report as Exhibits “A” and “B,” respectively, are the testimony submitted by 
Dr. Yvette Roubideaux, Director of IHS, and the statement for the record submitted by the 
Laborers’ International Union ofNorth America (LIUNA), a union that represents the majority 
of non- management civil service EHS employees. 

BACKGROUND 


The Aberdeen Area is comprised of 20 IHS and tribally- managed service units. ' The Area 
employs 1,955 individuals and has an annual budget of $293 million.^ The Area also has two 
urban programs that provide services in five locations ranging from community health to 
comprehensive primary healthcare services. 

The Area serves 18 Indian tribes in four states: South Dakota, North Dakota, Nebraska, and 
Iowa. The annual estimated workload for the Area includes: 3,475 inpatient admissfons, 859,163 
outpatient visits and 77,039 dental visits.^ 


' Indian Health Service, “Aberdeen Area Administrative Review,” April 2010 at 1. 
^Idatl. 

^ Ibid. 
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The Majority Staff concentrated the investigatbn on the following nine IHS-run service units 
and facilities in the Aberdeen Area; 

• Belcourt Service Unit ofNorth Dakota (Turtle Mountain Band of Chippewa); 

• Fort Totten Health Center ofNorth Dakota (Spirit Lake Sioux Tribe); 

• Fort Yates Service Unit ofNorth Dakota (Standing Rock Sioux Tribe); 

• Winnebago Service Unit of Nebraska (Winnebago Tribe ofNebraska); 

• Sisseton Service Unit of South Dakota (Sisseton-Wahpeton Oyate Tribe); 

• Pine Ridge Service Unit of South Dakota (Oglala Sioux Tribe); 

• RapidCityServiceUnitofSouthDakota (urban Indian health focility); 

• Rosebud Service Unit of South Dakota (Rosebud Sfoux Tribe); and, 

• Aberdeen Area Office, located in Aberdeen, South Dakota. 

FINDINGS 


The investigation identified mismanagement, lack of employee accountability and financial 
integrity, as well as insufficient oversight of IHS' Aberdeen Area facilities. These issues impact 
overall access and quality of health care services provided to Native American patients in the 
Aberdeen Area. Many of these issues may stem from a greater lack of oversight by the Area 
office and IHS headquarters fostering an environment where employees and management are not 
held accountable for poor performance. 

Provided below is a detailed summary of the findings of the investigation. In brief, the 
Chairman found: 

• Over the course of the last ten years, IHS repeatedly used transfers, reassignmente, 
details, or lengthy administrative leave to deal with employees who had a record of 
misconduct or poor performance. 

• There were higher numbers of Equal Employee Opportunity (EEO) complaints in the 
Aberdeen Area in comparison to the entire IHS, as well as insufficient numbers of EEO 
counselors and mediators. 

• Three service units have a history of missing or stolen narcotics and nearly all facilities 
foiled to provide evidence ofperforming consistent monthly pharmaceutical audits of 
narcotics and other controlled substances. 

• Three service units experienced substantial and recurring diversions or reduced health 
care services from 2007 to 2010, which negatively impacts patients and quickly 
diminishes limited Contract Health Service (CHS) funding. 

• Mismanagement of CHS program funding has resulted in some facilities having funding 
surpluses and the transfer of dollars to likely non-CHS programs. 

• Five IHS hospitals are at risk of losing their accreditation or certification from the 
Centers for Medicare and Medicaid Services (CMS) or other deeming entities. Several 
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Aberdeen Area facilities were cited as having providers with licensure and credentialing 
problems, Emergency Medical Treatment and Active Labor Act (EMTALA) violatfons, 
emergency department deficiencies or other conditions that could place a patient’s safety 
at risk. 

• IHS lacks an adequate system to detect instances of IHS health care providers whose 
licenses have been revoked, suspended or under other disciplinary actions by licensing 
boards. 

• IHS health care providers treating patients with expired state licenses and/or other 
certifications on numerous occasions, which violates federal regulatbns and internal IHS 
policies. 

• Particular health facilities continue to have significant backlogs in posting, billing and 
collecting claims from third party insurers (i.e.. Medicare, Medicaid and private insurers). 
One fecility repeatedly transferred its third party payments to other fecilities in the 
Aberdeen Area. 

• There were lengthy perbds of senior staff vacancies in the Clinical Director and Chief 
Executive Officer positions, resulting in inconsistent management and leadership at 
Aberdeen Area facilities. 

• The use of contract providers (bcumtenens) is costly ($17.2 million in the last three 
years). While the overall cost of contract providers has decreased in comparison to last 
year, two fecilities have increased their locum tenens expenses this year. 

• IHS policfes and directives discourage employees from communicating with Congress. 

Transfers, Details and Reassignments. There are a number of federal regulations governing 
the transfer, detail and reassignment of employees. Specifically, a federal agency may appoint 
by transfer to a competitive servbe position, without a break in servfce of a single workday, a 
current career or career-conditional employee of another federal agency.'' A detail is a temporary 
assignment to a different positbn for a specified period, with the employee returning to his or 
her regular duties at the end of the detail.^ A reassignment is the “change of an employee, while 
serving continuously within the same federal agency, from one position to another without 
promotion or demotion.”® 

The investigation revealed that between 2002 and August 20 10 there were a total of 364 
reassignments, 235 details and 3 1 employee transfers. Additionally, the available documentation 
suggests that employees who filed EEO complaints were more likely to be detailed or reassigned 


Office of Personnel Management’s (0PM) “Guide to Processing Personnel Action,” (Processing Guide); 5 U.S.C. 
§ 3503; and, 5 CFR§ 351.302. 

^ 5 U.S.C. § 3341; 0PM Processing Guide. 

^ 5 CFR§ 210. 102(b)(12); 0PM Processing Guide. Reassignment to a position with more promotion potential than 
the present position requires competition under the agency's merit staffing plan. 
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compared to those that did not. The following is a list of our key findings on the transfer, detail 
and reassignment of employees. 

• Reass igiunents; 

o Nearly 1 1 percent oftotal reassigned empbyees had filed an EEO complaint (formal 
or informal). 

o Nearly 8 percent ofthe eirqjloyees were placed on administrative leave prbr to 
reassignment. 

o About 3 percent of the employees had filed a grievance or other filing prbr to their 
reassignment. 

• Details: 

o About 13 percent of the total detailed employees had filed an EEO complaint (formal 
or informal), 

o No employees were placed on administrative leave prior to being detailed. 

o 6 percent of the empbyees had filed a grievance or other filing prior to being 
detailed. 

• Transfers: 

o 3 percent of the total transferred employees had filed an EEO complaint (formal or 
informal). 

o 3 percent of the total transferred employees were placed on administrative leave prbr 
to transfer. 

o No employees had filed a grievance prior to transfer. 

Informatbn the Chairman received only includes the employees who were transferred, 
detailed or reassigned to fecilities located within the Aberdeen Area; it does not provide 
information on individuals employed in the Area but who were transferred, detailed or 
reassigned to fecilities outside the Area. Furthermore, the Chairman requested that IHS submit 
all letters pertaining to a direct reassignment in the last 1 0 years. IHS only submitted 8 
reassignment letters, despite IHS data indicating that it performed over 364 reassignment actbns 
pertaining to 306 employees in the Aberdeen Area since 2002. 

Employees Placed on Lengthy Periods of Administrative Leave. Through the investigation it 
was determmed that 176 employees were placed on paid administrative leave between 2005 and 
2010 in the Aberdeen Area. Leave for any individual varied greatly, ranging from eight hours to 
over eight consecutive months. 

The IHS defines administrative leave as an excused absence from duty, administratively 
authorized, without loss ofpay.’ Administrative feave is “granted at the discretion ofthe 
manager, or the official with delegated authority, for reasonable periods of time for a variety of 
special situations.”* Situations where excused absence may be authorized include, but are not 
limited to, voting and registration, military service registration, bbod donations, and inclement 
weather. 


^ IHS, Orientation Handbook, August 10, 20 10 at 72. 
* Ibid. 
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IHS policy does not expressly cite administrative leave for the purposes ofa pending 
personnel investigation, but as described further betaw, numerous instances were found of 
employees being placed on administrative leave pending the performance of an investigation. 

The use of administrative leave has grown significantly over the past few years. The data 
submitted by IHS demonstrates that in 2005 only eight employees were placed on administrative 
leave, due to “management election” or for training purposes. However, by 2009 that number 
increased to 35 employees, during which time several employees were placed on leave multiple 
times. One employee was placed on administrative leave for at least 1 ,200 hours. This trend has 
not changed in 2010. As of September 2010, 34 employees have been placed on leave with an 
average length of 97.4 hours. 

The following chart provides the number of employees on administrative leave and the 
average length of leave from January 2005 to September 2010 for the fecilities the investigation 
focused on in the Aberdeen Area. 
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The most common reason for placing an employee on administrative leave is a pending 
investigation ofthe employee or management election, meaning it was the supervisor’s 
determination to place the employee on administrative leave. 


Further, the frequent use of administrative leave for purposes ofa pending investigation may 
demonstrate unreasonably lengthy investigations. Attached as “Exhibit C” in the Appendix is a 
list ofparticular emptayees with the lengthiest administrative leave hours. Overall, the 1 1 
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employees who were placed on administrative leave due to pending investigations between 2005 
and 2010 averaged over 560 hours of leave (more than 4 Vo. months). 

One employee at S isseton Service Unit’s Woodrow Wilson Keeble Memorial Health Care 
Center had the lengthiest consecutive leave period, totaling over eight months in 2009 due to a 
pending investigation. Specifically, this particular employee was under investigation due to 
allegations of sexual harassment and creation of a hostile work environment. 

The documents submitted by IHS demonstrate that many empbyees were placed on 
administrative leave multiple times. For instance, a senior level employee at Beleourt Service 
Unit’s Quentin N. Burdick Memorial Hospital was placed on leave during 12 pay periods m 
2009 and one pay period in 2006, totaling nearly six months. IHS’ documents indicate that the 
individual was placed on leave pending an investigation involving allegations of misconduct. 
Another employee at the same hospital was placed on leave during the course ofeightpay 
periods in 2006, and 19 pay periods in 2007, totaling over one year. 

The investigation also revealed that the Area Director feiled to remain informed of whether a 
subordinate employee was on administrative leave. In this case, during the Committee’s hearing 
on September 28, 2010, the Aberdeen Area Director, Charlene Red Thunder, testified that an 
Aberdeen Area employee was on administrative leave for over 12 months. After reviewing 
additional documents that IHS submitted, the Chairman determined that this was inaccurate. It 
was determined that the employee was not on administrative leave for 12 months, but instead had 
taken a combination of personal and sick leave and was assigned to work from home to perform 
“unclassified duties.” Ultimately, the employee worked from home for 28.5 days in 2009 and 
149 days in 2010. However, the IHS foiled to have a formal telework agreement with that 
employee as is commonly required before an employee can work from home for such an 
extensive period of time. 

Increased Equal Employment Opportunity Complaints. The investigation found that the 
number of Equal Employment Opportunity (EEO) complaints filed in the Aberdeen Area has 
increased at a faster rate than for the entire IHS. In addition, certain individuals were repeatedly 
the primary subject of multiple EEO infractions. Finally, the Chairman identified one instance 
where IHS foiled to implement its own EEO Final Agency Decision for over seven months. 

Filings with the Equal Employment Opportunity Commission (EEOC) generally stem from 
an informal complaint filed with IHS. Such complaints include allegations involving 
discrimination against an employee because of the person's race, color, religion, sex (including 
pregnancy), national origin, age (40 or older), disability, or genetic information. 

Employees in a local facility generally file complaints with their onsite Equal Employment 
Opportunity (EEO) counselor. Employees are encouraged to resolve their claims through 
alternative dispute resolution (ADR), such as mediation. EEO mediators or contractors are 
utilized during the ADR process. The EEO counselor submits the final report of the EEO 
complaint to the EEO manager located in the Area Office. If ADR is not effective, the employee 
may file a formal complaint with the EEOC. 



59 


In addition, IHS recommends that each fecility have at least two EEO counselors or more if 
the fecility has greaterthan 100 employees. Employees volunteer to become EEO counselors as 
a part of their collateral duties. EEO counsebrs are required to receive 32 hours of training prfor 
to assuming counseling duties, as well as eight hours of additional training each year. 

Employees can also volunteer to become EEO mediators as part of their collateral duties, and 
they will accept a case for mediation as their primary workload permits. 

The Chairman received information from IHS regarding both formal and informal EEO 
complaints. The data demonstrates that the Area has experienced an upward trend in EEO filings 
and suffers from an inadequate level of trained EEO counselors and mediators. F urther, certain 
employees were the subject of multiple EEO complaints, in which they were alleged to have 
discriminated against a colleague or subordinate. 

The investigation revealed that employees in the Aberdeen Area have filed 222 formal or 
informal EEOs from 2000 to July 23, 2010. Further, based upon IHS data from January 2005 to 
July 2010 there were 53 EEO open cases (matters that had notresolved) and 159 closed EEO 
cases (matters that had been resolved). 


As illustrated in the graph below, IHS data demonstrates that EEOs filed for the Aberdeen 
Area as of July 23, 2010 had already surpassed overall filings for the entire IHS in 2009. The 
Chairman identified that the number of EEOs in the Area increased from six in 2000, 25 in 2005, 
and 35 in 2009, to 63 as of July 23, 2010. As illustrated in the below graph, although EEO 
filings decreased in2009, filings as of July 23, 2010 nearly doubled. 


EEO Complaints by Year in Aberdeen Area 



2000 2002 2004 2006 2008 July-2010 


Aberdeen Area EEO Formal 
& Informal Complaints 

“““^^IHSEEO Complaints 


At certain fecilities in the Aberdeen Area, EEO complaints have increased considerably in 
the past five years. By fir, Belcourt has had the greatest number of EEO filings, totaling 50 over 
the last five years, escalating from two in 2005 to 15 as of July 23, 2010. The Area Office has 
the second highest amount of EEOs as of July 23, 2010, totaling 29. Data for Pine Ridge (28), 
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Rosebud (27), and Rapid City (26) demonstrate that the total number of EEOs for these fecilities 
did not lag far behind. 

Based upon data received by IHS, the Majority Staff also found the primary reason that 
employees in the Aberdeen Area filed EEO complaints was due to gender discriminatfon, 
reprisal or retaliatioa EEO filings that allege reprisal or retaliation account for 44 percent of ail 
EEO complaints in the past ten years. From 2008 to 2010, the number of EEO complaints based 
on reprisal or retaliation was substantially greater than those filed years prior. For instance, in 
2005 there were five filings based on reprisal/retaliation; however, by 2008 the number of filings 
was 20 and fromjanuary 2010 to July 23, 2010 there have been 19. 

Despite the rising number of EEOs and IHS' recommendation that each facility have a 
minimum of two EEO counselors, the Chairman found there was a lack of sufficient EEO 
counselors and mediators in the entire Area. Specifically, as of September 2010 only 13 certified 
EEO counselors and three EEO mediators are empbyed in the Aberdeen Area. The Area also 
has only one EEO manager and one EEO specialist located in the Area Office as of September 
2010. The Area seta goal of training 15 more EEO counselors by October 2010. However, as of 
November 2010 the IHS had not metthis goal 

Through the investigation one instance was identified in which the IHS failed to fully 
implement its Final Agency Decisfon regarding an EEO complaint filed by an employee at a 
fecility in the Aberdeen Area. On September 1 8, 2007, an employee filed an EEO complaint 
claiming an illegal suspensbn and ultimate denial of privileges due to their national origin. On 
April 6, 2009, the IHS determined that the EEO complainant had been harassed, the hospital’s 
medical by-laws were not followed, and derogatory comments were made about the empbyee’s 
national origin. Ultimately, the Agency determined thatthe employee was exposed to an 
environment that was “unduly harsh and extreme, bordering on the hellish.”® One individual 
interviewed by the Agency described the work environment at the hospital as “toxic” and further 
explained that nurses had ignored the EEO complainant’s pleas for assistance during surgical 
procedures. The nurses’ behavior was ultimately reported to their superiors but “it was 
ignored.”*® The April 6, 2009 Financial Agency Decision details thatthe EEO complainant 
identified three senior level employees as the management officials responsible for creating a 
hostile work environment. * * 

In a subsequent F inal Agency Decision dated March 4, 2010, the IHS determined thatthe 
EEO complainant should be reinstated to their position at the same Aberdeen Area fecility or 
reinstated at another fecility in the IHS system. However, despite several requests from the 
complainant and their attorney over a period of 8 months, IHS failed to reinstate the 
complainant. In addition, the EEO complainant was awarded over $150,000 in equitable relief 
back pay, compensatory damages, attorney’s fees, and other costs. In November 2010 the 
Agency began to adhere to its F inal Agency Decision by taking proper action to reinstate the 
complainant. 


’ Agency File No. HHS-IHS-051 1-2007, April 6, 2009 at 16. 

Id. at 14. 

" Id. at 10. 
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The Chairman requested that IHS submit certain documents reiated to EEO fiiings in order to 
identify employees that were the subject of multiple EEO complaints. The Chairman received 
documents from IHS relating to 81 ofthe 159 closed EEO cases from2005 to 2010. The 
Chairman determined that 12 employees on two or more occasions were alleged to have 
discriminated against their subordinate, colleague or other employee. These 12 employees were 
the subject of 3 1 EEO complaints, nine of which were resolved through a settlement agreement 
and three were adjudicated with a finding of discrimination. 

The IHS confirmed to the Majority Staff that it does not have a policy for dealing with 
employees who are repeatedly the prime subject of EEO cases where there is a finding of 
discriminatfon. IHS ’ policies are limited to requiring EEO office staff to share the findings of 
discrimination and the named responsible management officials (RMOs) with IHS leadership. 
The EEO office advises the named RMOs ofthe findings and requests that the RMOs take 
corrective, curative or preventive action to ensure that violations ofthe law do not reoccur. 

Based on the information IHS provided the following are examples ofempbyees that were 
the subject of multiple EEO complaints. 

• Employee 1 and 2 

Two senior level employees at a fecility in the Aberdeen Area were each the subject of 
multiple EEO complaints. In two EEO cases both employees were the primary subject ofthe 
EEO complaints. As described earlier, one EEO complainant was awarded over $1 50,000 in 
damages and other fees due to the hostile environment that was alleged to be created by these 
two senior level employees and an additional former employee. 

Another provider at the same fecility in the Aberdeen Area identified the same two senior 
level employees, among others, as the prime subject ofan EEO complaint filed on May 15, 2008, 
On May 14, 2010, the EEO Commission found that the complainant was subjected to a hostile 
work environment due to the employee’s race and was retaliated against for prior EEO activity. 
The Commission noted that the two senior level employees felled to take proper action and 
continued to support felse complaints made by another employee even after the true fects were 
ascertained.’'’ The judge found that when the EEO complainant told one ofthe senior level 
employees about the harassment the individual failed to conduct an investigation into the 
complainant’s accusatfons, and ultimately disciplined the complainant for acts the person did not 
commit. The Commission ultimately awarded the EEO complainant $50,000 in damages. 


fflS Agency File No, HHS-IHS-051 1-2007, April 6, 2009. 
EEOC No. 443-2010-00 tSSX, May 14, 2010. 

“‘id. at 15-21. 

Ibid. 
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• Enployee 3 

A former senior level employee at a facility in the Aberdeen Area was identified in six 
different EEO case files as the official alleged to have discriminated against other employees.’^ 
The alleged misconduct occurred in each of these cases between 2006 and 2008, including 
during the employee’s tenure as a senior level official Ultimately, in five of the six EEO case 
files the IHS determined that no discrimination occurred, while the sixth claim was dismissed 
because the complainant failed to file within the time frame required. 

• Employee 4 

Another former senior level empbyee at a facility in the Aberdeen Area was the primary 
subject of alleged discriminatory misconduct on three occasions. Two ofthe three EEO 
complaints were ultimately dismissed in 2007 and 2008, respectively. The third complaint was 
dismissed because the claimant entered into a settlement agreement of non- monetary value. 

• Employee 5 

A former senior level employee at a facility in the Aberdeen Area was named the primary 
subject of three EEO complaints filed between 2006 and 2008. Ofthe three EEOs filed, no 
discriminatory act was found in two cases, while the third case was settled and the complainant 
was awarded over $22,000. 

• Employee 6 

Another former senior level employee at a facility in the Aberdeen Area was identified in 
two EEO case files as the official alleged to have discriminated against employees. The 
alleged misconduct occurred in 2007 and 2008, respectively. One EEO claim was dismissed due 
to procedural issues, while the second complaint was settled without a monetary award. 

Increased Employee Grievances and Other Filings. IHS employees, like other federal 
empbyees, may file actions as Merit Systems Protection Board (MSPB) complaints. Unfair 
Labor Practice (ULP) complaints, or grievances, among other options. ULP complaints include 
interfering with or prohibiting union activities, feilure to bargain in good faith, position 
description changes, and terminations. Employees may file grievances due to letters of warning, 
reprimands, suspensbns, hostile work environments, harassment, and leave restrictions, among 
others. 


Report of Investigation, Case No. IHSC-064-06, September 4, 2007; Report of Investigation, September 18, 2007; 
Reportofinvestigation, Case No. IHS -050-06; ReportofInvestigation,CaseNo. HHS-IHS-054-2006; Reportof 
Investigation, Case No. IHS-028-05, August 17, 2005; and. Final Agency Intake Decision, Case No. HHS-IHS- 
0251-2007, July 30, 2007. 

‘^Report of Investigation, Case No. IHS-069-05, April 7, 2006; Report oflnvestigation, CaseNo. HHS-IHS-1361- 
2008, June 8, 2009; and, Report oflnvestigation, CaseNo. IHS -0062-06. 

Report oflnvestigation, CaseNo.HHS-IHS-0226-2008; Report oflnvestigation, CaseNo. HHS-IHS-0 113-2007; 
and. Report oflnvestigation. Case No. HHS-IHS-0501-2007. 

'^Report oflnvestigation, CaseNo. HHS-IHS- 136 1-2008, June 8, 2009; and, Reportofinvestigation, CaseNo. 
HHS-IHS-0223-2008, August 26, 2008. 
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The MSPB is an independent, quasi-judicial agency in the executive branch that serves as the 
guardian of federal merit systems. The MSPB was established in 1978 and codified by the Civil 
Service Reform Act of 1978 (CSRA), Public LawNo. 95-454. MSPB carries out its statutory 
responsibilities and authorities primarily by adjudicating individual employee appeals and by 
conducting merit systems studies, including hearing and deciding certain discrimination 
complaints, claims of whistle blowing reprisal, and negotiating and resolving ULPs. 

Based upon the information IHS submitted the investigation revealed thatofthe fecilities 
reviewed from January 2000 to September 2010, en^iloyees filed 354 work force grievances, 
ULPs and MSPBs at Aberdeen Area IHS facilities (including the Aberdeen Area Office). There 
were a total of 232 employee grievances, amounting to over 65 percent of all filings. The 
following graph is based on data received from IHS. 


Aberdeen Area 

Employee Work Grievances and Other Filings by Type and Facility: 
January 2000 - September 2010 



As illustrated above, in comparison to all other IHS service units, the Belcourt Service Unit 
had the greatest number of employee grievances, ULPs and MSPBs filed (72), accounting for 20 
percent of all erpployee filings in the Area in the last ten years. The overwhelming amount of 
these filings were employee grievances (38), which included challenging a reprimand, detail, 
suspension or absence without leave, as well as reporting harassment. Pine Ridge Service Unit 
ranked second in employee grievances (39). Similar to Belcourt Service Unit, the majority of 
Pine Ridge Service Unit’s filings were employee grievances. 
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The investigation also identified that while certain service units have experienced a higher 
rate of employee grievances, ULP, and MSPB filings than others, the overall Area has had a 
general decrease in these filings since 2004. In 2004 there were 48 filings; by 2008 it had 
declined to 18; and thus fer in2010 the number has held at 18. 

Mssing or Stolen Narcotics and Other Controlled Substances. The Chairman found that 
the frequency of missing or stolen narcotics and other controlled substances varied among IHS 
pharmacies. However, at certain fecilities substantial levels of missing or stolen narcotics was a 
recurring issue, while a lack ofconsistent monthly audits of narcotics was a frequent issue at 
others. 

Moreover, shortfalls in staffing and security deficiencies have contributed to greater amounts 
of missing or stolen narcotics at fecilities, such as Quentin N. Burdick Memorial Hospital. 
Without consistent oversight, proper auditing, adequate staffing and sufficient security measures 
IHS will be at-risk of continued loss or theft of narcotics and other controlled substances. 

There is a myriad regulations pertaining to controlled substances and how they should be 
handled, recorded, audited and reviewed by EHS pharmacies. There are also additional 
regulations provided for Schedule II drugs, such as Codeine, Morphine, Hyrdocodone, and 
Oxycodone. 

Primarily, these regulations and guidelines are set forth by the Drug Enforcement 
Administration (DEA), HHS, Joint Commission, Centers for Medicare and Medicaid Services 
(CMS), internal policies of IHS and the state in which the pharmacy is located. For instance, to 
be a participating pharmacy, which enables a pharmacy to bill for services rendered to Medicare 
or Medicaid patients, there must be a current and accurate record of receipt and disposition of all 
scheduled drugs.^° Furthermore, any discrepancy in the count of scheduled drugs should be 
reconciled promptly and abuses and/or losses of controlled substances must be reported.^' 
Pharmacies must also have an adequate number ofpersonnel to ensure quality pharmaceutical 
services. 

According to a 2010 internal IHS review of Aberdeen Area pharmacies an array of problems 
have contributed to challenges in managing and curtailing missing or stolen narcotics.^^ In 
addition, the IHS review indicates that the understaffing of pharmacists, though staffing has 
improved from 39 percent ideal staffing in 2006 to 61 percent in 2009, continues to be a 
contributing challenge.^'* IHS also determined in this report that increased prescription volume 
and medication therapy management, coupled with funding challenges, has resulted in 
insufficient accountability of controlled substances. 


Centers for Medicare & Medicaid Services’ Condition of Participation: Pharmaceutical Services, 
42 CFR § 482.25 (a)(d). 

42 CFR § 482.25 (b)(7). 

“ 42 C.F.R. § 482.25 (a)(2). 

IHS, Aberdeen Area Pharmacies, 2010 (no exact date provided in document). 

^"Ibid. 
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According to the same internal IHS.2010 of Aberdeen Area pharmacies, the Area 
experienced a 27 percent increase in prescription volume from 2006 to 2008.^^ The Chairman 
also recently became aware of one patient at Quentin N. Burdick Memorial Hospital that 
allegedly was prescribed on average 360 Oxycontin tablets per month in 2006. This information 
was submitted to the Federal Bureau of Investigatbn (FBI), which ultimately referred the matter 
to the DEA and later to HHS’ OIG, The Chairman has requested additional information; 
however, at the time of re leasing this report the information had not been made available. 

The Aberdeen Area also continues to have deficiencies in consistent monthly auditing of its 
pharmacies. For instance, the hospitals at Rosebud Service Unit, Fort Yates Service Unit, Rapid 
City Service Unit, Belcourt Service Unit and Pine Ridge Service Unit provided inconsistent 
evidence that they conducted routine monthly audits. According to an IHS document titled, 
“Summary of Controlled Monthly Audits,” in 2008 three service unit’s hospitals, Belcourt, Fort 
Yates and Rapid City, in 2009, two service unit’s hospitals. Rapid City and Winnebago, and in 
2010, three service unit’s hospitals. Rapid City, Belcourt and Fort Yates, foiled to submit certain 
monthly audits.^® 

However, after reviewing the monthly audit documents submitted by IHS the Chairman 
found additional deficiencies that the Agency failed to identify. For instance, in 2009 Fort Yates 
also foiled to submit monthly audits for three months: February, March and August. Also, two 
monthly audits encompassed four months, December 17, 2008 to February 13, 2009 and October 
15, 2008 to December 17, 2008, respectively. Moreover, IHS did not detail that Rosebud 
Service Unit’s hospital missed six months of monthly audits in 2009, and 2 months of monthly 
audits in 2008. 

The following are examples ofparticular pharmacies that have experienced significant loss or 
theft of narcotics and other controlled substances. 

• Belcourt Service Unit 

The investigation revealed that Belcourt Service Unit’s Quentin Burdick Memorial Hospital 
has had a troubling history of diverted narcotics and other controlled substances. Based on 
information received from the OIG and IHS, the facility has experienced substantial losses or 
thefts of Schedule H drugs since 2003. 

According to a March 2003 Management Implication Report (MIR), the OIG found that the 
pharmacy was not m compliance with Title 21, section 1306.12 of the CFR, which requires a 
provider to write a new prescription for Schedule II drugs - not a refill.^’ The OIG identified 
that the pharmacy had routinely refilled Schedule II drugs without a new prescription. More 
troubling, the MIR slates that when a senior levelofficial was questioned about this, they 


“ Ibid. 

MS, “Summary of Controlled Substances,” (two page summary of controlled substance monthly audits), no date 
provided. 

Office of Inspector General (OIG), Management Implication Report (MIR) No. 03 -00 10, March 12, 2003. 
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responded that they were “certain that Schedule II drugs could be refilled, and that [they] had 
‘seen it done all the time.’”^* 

The OIG expressed concern that the “very fact that the word ‘refill’ is written on a patient 
care component [a type of medical record used in the IHS medical records system] is good 
enough to fill the prescription for a Schedule II drug lends credence to the fact that the standards 
for obtaining the drugs aren't as strict in the IHS facility as they are in the private sector. 

Further, the OIG noted that “one IHS provider admitted to testing a patient who routinely 
receives the Schedule II narcotic, and there was no trace of the drug in the patient's system. Yet, 
because ofthe ease at which the Schedule II narcotic is prescribed, the patient was able to 
continue receiving iL”^° 

In a March 30, 2004 Memorandum and Order of the U.S. District Court of North Dakota 
Northwestern Division, the Court cited that “the apparent failure of IHS to control the dispensing 
ofSchedule II narcotics from its hospital facility has created, and will continue to create, 
ongoing controversy and strife within the hospital and the community.”^ * The court also noted 
that “it sincerely hopes that officials from the regional and national offices of IHS will 
investigate, address and correct this institutional problem. To do nothing... would be a 
tragedy. 

Based on documents the Chairman received from IHS, the pharmacy’s inadequate 
management of controlled substances continued. In May 2006, an Aberdeen Area program 
review found that the pharmacy was not correctly handling narcotics . For instance, there was no 
evidence that the required random monthly audits of controlled substances were performed. 

In 2010, the hospital reported missing or stolen narcotics on four separate occasions. On 
March 22, 2010, an internal email from a Quentin N. Burdick Memorial Hospital staff 
pharmacist indicated that another employee was caught stealing narcotics.^^ Nearly one month 
later on April 19*'', an e-mail from astaffpharmacist indicated that for Hydrocodone the 
inventory in the electronic system was 2,424, yet the actual count was 1 ,925 , resulting in a total 
shortage of 499 tablets. On June 6"', aDEA form was completed indicating over 12,000 

Alprazolam, Diazepam and Propoxyphenwere reported stolen due to empbyee theft. Finally, 
a July 1, 2010, document authored by an IHS pharmacy consultant indicated that a narcotics 
count conducted on June 21 showed over 48,000 tablets of Hydrocodone unaccounted for.^® 


Id. at 2. 

” Id. at 3. 

Ibid. 

” CaseNo. A4-02-133. at 17. 

’^Ibid. 

Email authored by the StaffPharmacist addressed to theChief Executive OfficerofQuentinN. Burdick Memorial 
Hospital, March 22. 2010. 

Email authored by the Staff Pharmacist addressed to the Chief Executive Officer of Quentin Burdick Memorial 
Hospital, April 19, 2010. 

Quentin N. Burdick Memorial Hospital, “The Report of Theft or Loss of Controlled Substances,” (Drug 
Enforcement Administration (DEA)Form 106), June 6, 2010. 

Schuchardt, Jon, Aberdeen Area Pharmacy Consultant, “Belcourt Diversion short synopsis,” July 1,2010. See 
also internal document titled “BE12BC‘~1 .DOC.” 



67 


On June 26, 2010, an Aberdeen Area review of the pharmacy found that the pharmacy had 
lailed to maintain accountability of controlled substances and previous recommendations for the 
facility had never been implemented.^’ The report also indicated that the iacility’s pharmacy 
was out of compliance with CMS conditions of participation, placing its DBA license at risk. 

At the time of IHS' review ofthe pharmaey, the Chief Pharmacist and Staff Pharmacist 
positions were vacant. According to the same June 26*'’ IHS report of the pharmacy, the Resource 
Requirements Methodology (RRM) indicates that the hospital “requires 1 1.5 pharmacists to 
adequately staff the facility.”” Since January 2010 to June 2010, the pharmacy was staffed at 
between two to four pharmacists daily, resulting in “an unacceptable level of pharmacy staffing 
and a recipe for critical medication error, poor patient interactions, and once again, minimal 
oversight ofcontro lied substances with potential for...diversions.”‘'® 

• Rapid City IHS Hospital 

The investigation identified thatrequired monthly audit reporting of narcotics and controlled 
substances at Rapid City IHS Hospital were not consistently performed from 2008 to 2010. 
According to documents submitted by IHS, monthly audits were not performed for five months 
in 2008. IHS failed to submit monthly audits for three months of 2009. F inally, no monthly 
audit was performed in 2010 forthe month of January. 

In addition, based upon IHS documents the investigation also revealed various incidents of 
missing controlled substances. Specifically, the pharmacy issued a total of four official DBA 
reports of theft or missing controlled substances since 2008 that indicated various instances of 
missing narcotics.'*' The pharmacy submitted a report of theft or loss of controlled substances 
dated March 19, 2008, which indicates that 5,569 Hydrocodone tablets were missing due to 
employee pilferage.'*’ On that same day, the pharmacy issued an amended report indicating the 
bss of 5,417 Hydrocodone tablets; 965 Darvocet tablets; and 1 87 Xanax tablets, totaling 6,569 
missing controlled substances in one day.'*' The report identified employee theft as the reason 
for loss pills. In addition, there were two reports oftheft or bss of controlled substances in 
March and April of 2010 detailing the loss of four tablets of Oxycodone. '*'* One report indicates 
employee theft as the reason for missing narcotics.'*' 

Based upon discussions with the 01 G, the Chairman found that on November 25, 2008, a 
former employee for Rapid City IHS Hospital was sentenced to five years probation and was 


Aberdeen Area IHS Pharmacy Consultant, “Belcourt Review of Narcotic Accountability and Diversion Issues,” 
June 26, 2010. 

Id. at 7. 

” Ibid. 

" Ibid. 

Chief Pharmacy Service of Rapid City IHS Hospital, DBA Form 106, dates of issuance, March 16, 2010, April 2, 
2010, and two were issued on March 19, 2008. 

Chief Pharmacy Service of Rapid City IHS Hospital, DEA Form 106, March, 19, 2008. 

Chief Pharmacy Service of Rapid City IHS Hospital, Amended DEA Form 106, March, 19, 2008. 

** Chief Pharmacy Service of Rapid City IHS Hospital, DEA Form 106, dates of issuance, March 16, 2010 and April 

2 , 2010 . 

Chief Pharmacy Service of Rapid City IHS Hospital, DEA Form 106, March 16, 2010. 
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required to pay restitution of $5,000 for committing health care fraud, a felony, and after 
admitting to OIG’s special agents that he/she had stolen controlled substances from the hospital. 

• Sisseton Service Unit 

According to Aberdeen Area reviews from2005 to 2007, Sisseton Service Unit’s Woodrow 
WilsonKeeble Memorial Healthcare Center’s pharmacy showed improvements. However, in 
2009 the OIG performed a review of the pharmacy and found significant discrepancies in 
narcotics accounting and unsecure dispensation of medications. ™ 

On March 17, 2009, the fecility’s pharmacy filed two official reports indicating that 
empbyees stole 14,000 Hydrocodone and an additional 6,615 Hydrocodone tablets, respectively, 
totaling 20,615 missing Schedule 11 drugs.”^^ According to a March 21, 2009 report issued by the 
Aberdeen Area Office, OIG conducted a site visit and found significant discrepancies and gaps 
in overall controls and oversight”** For instance, IHS' electronic Resource and Patient 
Management System (RPMS) reports indicated that the pharmacy had dispensedl51,160 
Hydrocodone tablets, yet 177,1 00 tablets were purchased. Moreover, the pharmacy failed to 
perform a perpetual inventory of schedule III controlled substances. During the OIG’s site visit 
two pharmacy technicians admitted that they had stolen Hydrocodone from the pharmacy. As a 
result the Area Office provided a range of recommendations, most of which were security 
measures.”*® 

In April 2009, the Aberdeen Area Office conducted a review of the pharmacy and found that 
while it had implemented severalofthe recommendations previously issued, 6,615 tablets of 
Hydrocodone were still unaccounted for.^** On August 30, 2010, the Aberdeen Area Pharmacy 
Consultant performed a review of S isseton’s pharmacy and found that it had made progress in 
implementing many of the OIG’s recommendations. While minor issues remained, such as the 
need to remove certain narcotics from the facility, the reviewer stated that it was “unlikely that 
diversion will be an issue for some time.”*’ 

Substantial Diverted Health Care Services. Generally, health care services are diverted, 
including service reductions, when an IHS facility determines that it will not accept patients for 
certain treatment or care, thereby diverting patients to another fecility. However, a hospital 
cannot cbse its emergency department and is obligated under the Emergency Medical Treatment 
and Active Labor Act (EMTALA) to, at a minimum, complete a medical screening exam, 
provide stabilization and then, if necessary, transfer the patient. Diverted health care services are 
due to a range of issues, including a shortage ofproviders, inadequate reimbursement from 
public and private insurers, and lack ofbed availability. 


Aberdeen Area Offiee (no author). Trip Report, March 21 , 2009. 

Ch ief Pharmacy Service of Sisseton -Wahpeton Oyate Health Care Center, DBA Form 106, two forms issued, 
March 17, 2009. 

Aberdeen Area Office (no author), Trip Report, March 21 , 2009. 

Ibid. 

Aberdeen Area IHS Pharmacy Consultant, “Sisseton Service Unit Yearly Pharmacy Review and Physical Narcotic 
Audit; April 8-9, 2009,” April 13, 2009. 

Aberdeen Area IHS Pharmacy Consultant, “Sisseton Service Unit Yearly Pharmacy Review and Physical Narcotic 
Audit: August 30, 2010,” August 30, 2010. 
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The investigation revealed that, of the service units reviewed, a shortage of providers was the 
most cited reason for service diversions. Other reasons for service diversions included: no 
available inpatient beds, nonworking equipment, water outages, and high humidity. 

According to IHS documents, only one hospital. Rosebud, produced a policy on diversion 
and three of seven hospitals in the Aberdeen Area (Ft. Yates, Eagle Butte, and Winnebago) have 
tracked data since 2003 on service diversions.^^ This indicates the Aberdeen Area Office or IHS’ 
greater failure to effectively oversee local facilities’ management of patient care. 

During the hearing on September 28, 20 1 0, the Chairman learned that IHS has made 
Rosebud’s diversfon policy applicable Area-wide. However, the current policy lacks a clear 
definition of who exactly has the authority to place the health care facility on diversion status and 
does not set parameters on the length of diversions. 

After reviewing the data submitted by IHS on health care service diversions, the investigation 
revealed inconsistencies in the data submitted demonstrating its unreliability. In addition, the 
Chairman learned that diversions not only detracts from pro viding patients with consistent care 
but can be extremely costly and deplete from CHS funding. 

• Service Diversions Data Inaccuracies 

IHS submitted data in early July 2010 on diverted/reduced services at facilities in the 
Aberdeen Area over the past ten years. The data showed that Quentin Burdick Memorial 
Hospital had experienced significant diversions over the past two years. Specifically, there were 
53 days of service diversions in 2008, 306 days in 2009 and seven days in 20 1 0. 

However, IHS submitted additional informatfonon September 16, 2010 that was inconsistent 
with the prior data. Accordmg to the latter subraissfon, Quentin Burdick Memorial Hospital had 
experienced only 79 days of diversions/reductions in the past two years - not 313 as was 
originally reported. Thus, the information IHS later submitted was substantially disproportbnate 
to its original submission. 

The investigation also found inconsistencies with data submitted by IHS concerning service 
diversions at Rosebud and Sissefon Hospitals. Based on the data submitted to the Chairman on 
September 16, 2010, Rosebud Hospital had no diversions in 2003, 2004 and 2008.^’' However, 
according to documents submitted on July 28, 2010 specific to Rosebud hospital diverted 
services occurred nearly every year since 2000, suchas 108 patients that were diverted in 2003. 
Furthermore, the September 16, 2010 data submitted by IHS does not indicate that diverted 
services occurred at S isseton Hospital. However, according to data submitted by the Agency 
on July 28, 2010 from 2000 to 2010, Sisseton Hospital repeatedly diverted x-ray services, dental 


United States Senate Committee on Indian Affaii'S, Heai-ing entitled, “In Critical Condition: The Urgent Need to 
Reform the Indian Health Service’s Aberdeen Area,” Question presented to Ms. Charlene Red Thunder from 
Senator Tim Johnson of South Dakota at 20. 

’’ Ibid. 

IHS, “Reduction in Services,” submitted September 16, 2010. 

IHS, “Reduction in Services,” submitted September 16, 2010. 
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and preoperative treatments. Nevertheless, IHS failed to list any service diversions at Sisseton 
Hospital in its September le**" data submission. 

• Lack of Service Diversion Policy 

The Chairman also found no evidence that service units were provided with a policy that 
details who has authority to make decisions on diversions, when they may occur, and the length 
ofthe diversions as of August 2010. This has resulted in the inconsistent use and lackof 
overs ight of d ivers io ns . 

For example, the Aberdeen Area completed a program review of Belcourt Service Unit’s 
Quentin Burdick Memorial Hospital’s health care service diversions onNovember 7, 2008.®’ 

The review indicated a lack of overs ight and inconsistent policies for when the hospital should 
divert patients. In addition, a senior level olficial at the hospital had little, if any, control over 
the decision to divert patients. Consequently, the decision to begin diverting adult patients was 
made by two other senior employees, but they never devebped an explanation as to why they 
were diverting patients or a concrete strategy for how to get out of the diversion. F inally, 
according to this internal report there was no evidence of a proactive effort to identify the root 
causes ofthe problem or find alternative means to ensure admission of patients. 

There also appears to be a ‘business as usual’ attitude when diversions occur at the hospital. 
In the same November 7, 2008 Aberdeen Area program review of the hospital it indicates that 
one ofthe empbyees that decided to diverted healthcare services stated that the facility had 
frequently diverted inpatient admissions in the past and it was “no big deal then so, why is 
everyone getting excited about it now?” This lack of concern expressed by this senior employee 
indicates poor leadership and an acceptance of service diversions, despite the burden placed on 
patients. 

During the hearing on September 28, 2010, the Chairman learned that Rosebud Hospital’s 
diversion policy was adopted Area-wide. The current policy does not provide guidance on the 
following: 1) who is the deciding official on diverting patient care; 2) whether diversions must 
have the final approval of the Area Office; and, 3) what parameters, if any, are recommended on 
the fength of diversions. 

• Service Diversions Impact CHS Funding 

Service diversions not only impact the consistency and level of care provided to patients, it 
can also be extremely costly by detracting needed funding fi-om CHS. Attached as “Exhibit D” 
in the Appendix is a chart specific to the cost ofdiversbns at Quentin Burdick Memorial 
Hospital. This chart was developed from documents that IHS submitted to the Chairman. Based 
upon the information submitted by IHS the investigation revealed that a total of 666 patients 


Sisseton Hospital, “Facility Operations: Diversion/Reduction in Health Care Services from 200[0] to 2008, as well 
as years 2009 and 2010,” date of stibniission July 28, 2010. 

June Sabatinos,BSN, RN,MBA, and Mark Jackson, MD, Clinical Director, “Program Review at Quentin N. 
BurdickMemorial Health Care Facility,” November 7, 2008. 
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were transferred from the hospital due to diverted services from October 2008 to June 2010. 
These diversions cost over $2.5 million in funding to CHS. 

Mismanagement of Contract Health Service Funding. The CHS program funds health care 
services for Native Americans when they must go outside the Indian health care facility system. 
CHS supplements the direct health care provided at Indian health facilities. 

ThelHS and tribes contract with private providers whenthe Indian health pro gram is unable 
to provide care, either because there is no Indian health facility or the existing Indian health 
fiicility is incapable of providing the service needed. CHS can include primary health care, 
routine and emergency ambulatory care, hospital stays, laboratory tests, pharmacy, and 
diagnostic imaging and screening services. Currently, the IHS and tribes contract with more than 
2,000 private health care providers. 

In order for CHS to pay for health care services, a patient must follow a specific approval 
process established by the IHS. There are essentially two tracks by which a patient seeks care 
through the CHS program: (1) a self- referral; or, (2) an approval from the Indian health 
program’s CHS Review Committee, in conjunction with a clinician referral where an Indian 
health facility is present. Each tribe or Indian health program has a CHS Review Committee that 
is charged with reviewing each CHS case and must determine on a case-by-case basis whether 
the care should be covered. 

Through the years, the Chairman has learned that CHS funding is generally rationed due to 
funding constraints. Many tribes have informed the Committee that Priority I cases that cover 
“life or Ihnb” situations run out of needed funding by June of each year. Many tribal members 
have reported extreme numbers of denials and deferrals of CHS cases due to funding shortfells. 

IHS facilities are supposed to create monthly budgets for CHS funding and allocate funds on 
a priority basis so that the funds last through the end of each year. However, based upon data 
submitted by IHS Aberdeen Area facilities often end the year with a surplus of CHS funding. For 
instance, in FY2007 facilities had a total of $6.8 million in excess CHS funding, inFY2008 $2.4 
million and in FY2009 $2.9 million.^* 

The investigation also discovered instances in which CHS funds were transferred (known as 
“non-recurring funds”) to other programs and facilities. Notably, Aberdeen Area fecilities have 
transferred $309,000 in CHS funds to tribal ambulatory programs, including a $100,000 transfer 
from the Fort Yates CHS program in FY2008, which ended the year with a deficit. Also, in 
FY2008 the Sisseton Service Unit transferred $250,000 in CHS funds to a tribal program for oral 
health issues, which is likely not in compliance with CHS’ priority system.®'’ Funds were also 
transferred twice from the Sisseton Service Unit’s CHS program: $2,500,000 as a loan to 


Aberdeen Area Otfice (no author), “Contract Health Seiv ices Service Unit & Area Program Year End Balances,” 
July 22, 2010. 

Aberdeen Area Office (no author), “Contract Health Services Recurring & Non-recurring Funding,” September 

10,2010. 

Ibid. 
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Rosebud (to be repaid over the next four years) in FY2010 and $800,000 in FY2008 to Fort 
Yates.®* 

Finally, IHS recommended in its April 2010 review of the Aberdeen Area that increased 
routine communications with service unit CHS stafij training of its electronic reimbursement 
systems, and better management of the appeal process should be implemented. IHS has begun 
to fully implement these recommendations; however, it is unclear the extent to which it has 
assisted in alleviating many of the current challenges in management of the CHS program. 

At-Risk: Facility Accreditation or Certification. The investigation identified multiple 
instances oflHS facilities receiving poor evaluations and beingplaced on notice for possible loss 
ofaccreditatbn. According to IHS' April 20 10 review of the Aberdeen Area, five facilities were 
at risk of losing accreditation. IHS concluded in its April 2010 review that the “loss of 
accreditation would have devastating effects on these Service Unit budgets and severely restrict 
program operations.” Described below, the Majority Staff identified a total ofsix facilities with 
accreditation problems and/or EMTALA violations. 

Accreditation is the process through which hospitals and other health care facilities are 
evaluated on their quality of care, treatment and services provided, based on established 
standards of performance in the health care industry. CMS or a handful of organizations, called 
“deeming organizations,” perform triennial surveys and inspections of IHS health care facilities 
and provide the accreditation or certifications that are recognized throughout the industry. 

The most prominent of these groups is the Jo int Commission, which has “deeming” authority 
from CMS, meaning that any hospital meeting the Joint Commission’s conditions also satisfies 
the CMS conditions for reimbursement. The Joint Commission typically evaluates facilities 
once every three years. If a facility does not meet the necessary conditions for accreditation, the 
Joint Commission will place the facility on notice and typically require that improvements be 
made within 90 days or risk losing its accreditation. 

Through the investigation the Chairman identified certain at-risk fecilities given the 
information that IHS submitted. Specifically, the investigation revealed that IHS hospitals 
bcated at Pine Ridge Service Unit, Rosebud Service Unit, Belcourt Service Unit, Rapid City 
Service Unit, Fort Yates Servbe Unit, and Winnebago Service Unit had substantial accreditation 
and EMTALA issues. For instance, aCMS report from March 19, 2010, notes thatPine Ridge 
Hospital received a number of EMTALA complaints in 2009 and 2010, whbh centered on 
insufficient care in its Emergency Department. In addition, in November 20 10, CMS reviewed 
Rapid City IHS Hospital’s corrective action plans in response to a May 2005 EMTALA 
complaint (fifth revisit) and a September 2008 EMTALA complaint (second revisit). CMS 
determined that the Hospital’s corrective actionplans were unacceptable, requiring the faciiity to 
submit more responsive plans in order to avoid jeopardizing its accreditation. 

The following are examples of accreditation or certifications problems at servbe units that 
were revfewed during the course of the Chairman’s investigation. 
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• Rosebud Hospital 

The Rosebud Hospital is one such facility where the investigation revealed a troubling record 
of repeat poor evaluations. From 2004 to 2009, the facility was routinely cited for being out of 
compliance with a number of CMS requirements. In a document titled, “Meet and Greet,” it 
details that in May 2008 staff identified a number of serious concerns, including poor quality of 
care, questionable access to care, employee complaints not being resolved, bills not being paid 
on time, and a lack of professionalism intheclinic. According to a CMS August 2008 report, 
CMS conducted an unannounced site visit on August 27, 2008, and found that the facility had 
violated EMTALA, which requires that hospitals provide care to anyone presenting with an 
emergency condition regardless of ability to pay or legal status. The following day, CMS 
conducted a separate investigation of an additional complaint. 

A CMS Recertification Survey Report dated July 2, 2009, detailed one troubling incident in 
October 2008 involving a pregnant patient at the Emergency Room (ER). The patient arrived at 
the ER with contractions every five minutes and was triaged as urgent. One and a half hours 
later, she was discharged from the ER The patient proceeded to the outpatient department due 
to her continued contractions and was told to walk around and go to the bathroom for a 
urinalysis. Forty-one minutes after the patient was discharged from the ER, she delivered the 
baby in the outpatient clinic bathroom. 

Further, a November 2009 Administrative Review describes how, on April 7, 2009, the 
White River Nursing Home filed a complaint with CMS after a patient who had been discharged 
to them from Rosebud Hospital showed evidence of nursing neglect. CMS determined that 
“conditions within Rosebud Hospital posed an immediate and serious threat to the health and 
safety of patients” in certain areas, and they placed the facility on “Immediate Jeopardy” status. 
The hospital submitted a Corrective ActionPlan on April 10, 2009, and CMS lifted the jeopardy 
status. 

On April 24, 2009, a letter from CMS to the hospital indicated that the facility was not in 
compliance with all conditions of participation (COP) for hospitals. CMS found that the facility 
was deficient in its governing body and nursing services. Specifically, the facility had ongoing 
issues with prevention of pressure ufcers and urinary catheter management, while the hospital’s 
governing body had foiled to provide proper oversight of nursing services to ensure these issues 
were addressed. As a result, the facility was once again placed in jeopardy status as conditions at 
the focility continued to pose a risk for patients. 

During a recertification survey in June 2009, which was in response to the April 7, 2009, 
complaint, CMS concluded thatthe hospital was not in compliance with all of the Conditions of 
Participation for Hospitals, which are required for accreditation. The review identified serious 
problems with the quality of nursing care, an unqualified nursing supervisor, disengaged and 
inaccessible managers, disorganization, lack ofbasic supplies, and overall disrepair of the 
focility. Surveyors noted a series of troubling examples ofpoor patient care in the past year, 
including the woman giving birth in the bathroom ofthe outpatient clinic in October 2008; a 
patient being discharged with an IV catheter left in his/her arm; and, a 16 year-old patient being 
discharged 24 hours after delivering a baby by Cesarean section (also known as a C-sectlon), a 
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surgical procedure normally utilized to deliver one or more babies. The hospital filed a formal 
Corrective Action Plan (CAP), which, according to a November 1 8, 2009, letter from CMS, was 
returned as “unacceptable.” The facility submitted revised CAP onNovember 25, 2009. 

The Chairman did not receive any accreditation documentation for the hospital beyond 
November 2009. As of November 2010, the Chairman received no evidence from IHS that the 
facility had taken measures to correct its jeopardy status or that CMS or IHS had perfcrmed any 
additional reviews. 

• Fort Yates Service Unit 

Fort Yates Service Unit’s Standing Rock IHS Hospital has had substantial accreditation 
problems since 2007. InMay 2007, a Mock Joint Commission survey of the hospital performed 
by Care Educatbn Group, Inc. (CEG) identified a host of issues, including failure to verify staff 
credentials, providers treating patients with expired licenses, improper documentatbn and 
missing policies and procedures. 

Two months later, the Joint Commission performed a survey of the hospital and found a 
number of areas of non-compliance and required the focility to submit an Evidence of Standards 
Compliance (ESC) within 45 days. According to the July 2007 Accreditatfon Survey, found, in 
part, that the hospital failed to consistently track provider licensure information, there was no 
process for reviewing medication orders after the pharmacy ctosed, and there were no policies on 
assessing the appropriateness of prescriptions. 

Over a year later, in September 2009, CMS notified the hospital that it was found to be in 
compliance and had only minor deficiencies. However, a Mock Joint Commission survey 
conducted by CEG inNovember 2009 found a substantial list of problems, including expired 
medicatbns and supplies (some more than six years old), rusted equipment, sterilizatbn issues, 
and incomplete and improper patient care documentatbn. More troubling, a patient was 
transferred with no evidence that the physician approved the transfer and many providers had 
expired and/or unverified licenses. 

In February 2010, CMS performed a “substantial allegation survey” and found that the 
hospital was not in compliance with the Conditions of Partbipation for Hospitals due to unsafe 
water temperatures. According to a letter from CMS on February 1 8, 2010, surveyors found that 
“conditions within PHS Indian Health Services Hospital at Fort Yates posed an immediate and 
serious threat to the health and safety of patients” relating to the unsafe water temperatures.®^ 
The hospital immediately submitted a corrective action plan and the immediate jeopardy status 
was abated. Folbwing the abatement, however, as the letter notes, “deficient practbe continues 
to create a potential for harm” and CMS continued with the fecility’s scheduled termination of 
October 1, 2010. In an April 29, 2010, letter, the North Dakota Medicaid Director notified the 


Slaba, Carol, Eric D. Joseph and Nancy R Webster. “Mock Joint Commission Survey Report by Score and 
Department: Standing Rock Service Unit, Fort Yates, North Dakota,” November 2009 at 6-7, 39. 

Chickering, Steven D. “Letter from Steven D. Chickering, CMS Western Consortium Survey & Certification 
Officer, to Carl Ducheneaux, Interim Chief Executive Officer, PHS Indian Hospital at Fort Yates,” Feb. 18, 2010. 
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hospital that unless CMS rescinded its termination action, the state’s Department of Human 
Services would also terminate its state Medicaid Provider Agreement on October 1, 2010.®'' 

The Joint Commission conducted a survey ofthe hospital in July 2010 and identified a 
number of areas of non-compliance. Joint Commission found that the hospital had no process 
for ongoing professional practice evaluation, instances of lapsed provider privileges, no 
assessments of patient’s mental, emotional and behavioral functioning, missing documentation of 
written plans of care for behavior health clinic patients, and insufficient documentation of patient 
consent for various procedures. The hospital was already on “immediate jeopardy” status 
stemming from the February allegation survey, but the projected termination date was extended 
by CMS from May to October 20 1 0, and most recently to January 2011. 

• Belcourt Service Unit 

Belcourt Service Unit’s Quentin N. Burdick Memorial Hospital has also had a history of 
accreditation issues. Joint Commission reports for the hospital in 2007 and 2010 and the 
hospital’s laboratory in 2006, 2008 and 2010 required the lacility to submit an ESC within 45 
days from the date ofthe issued report describing progress made on correcting deficiencies 
and/or compliance issues. Failure to make sufficient progress may negatively impact 
accreditation. 

A Joint Commission Survey Assistance Report was completed by CEG in 2007. This report 
includes reviews of specific areas of Quentin Burdick Hospital, which would be included in a 
Joint Commission accreditation review. The summary of findings and deficiencies lists over 80 
for the hospital. The findings include, but are not limited to, safety concerns related to the lack 
of relevant policies for certain emergencies; incorrect procedures for removing hazardous waste; 
patient charts not containing correct information; and nursing staff for the emergency room have 
access to the entire pharmacy. The 2007 report also reveals ten significant deficiencies in 
licensure and credentials of providers, such as three providers with expired certifications and 
others in which the hospital foiled to verify a provider’s license. 

In 2006, 2008 and 2010 Joint Commission’s reports for the hospital’s laboratory 
accreditation all required ESCs to be submitted within 45 days ofthe report. The reports 
demonstrate ongoing compliance issues. For example, the 2008 report lists such concerns as the 
laboratory foiling to document which staff conducted tests and there were no documented 
comprehensive investigations and remedial actions taken for unacceptable lab results. The 2010 
report indicated insufficient compliance in staff competence. 

A Mock Survey of QuentinN. Burdick Memorial Hospital was conducted by CEG on 
February 22, 2010, through February 25, 2010, and found varying issues within the hospital 
These findings included: improper storage and monitoring of medications and medical 
equipment; inadequate patient records in medical files; and, lack ofproper training, reviewing, 
and tracking of employee qualifications in Human Resources. From July 7"' through July O'® of 
2010 the Joint Commission conducted an accreditation survey of the hospital and found 24 


^ Anderson, Maggie D. "Letter from Maggie D. Anderson, North Dakota Medicaid Director, to Carl Ducheneaux, 
Interim Chief Executive Officer, PHS Indian Hospital at Fort Yates.” Apr. 29, 2010. 
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deficiencies requiring the submission of ESCs, including nine areas related to credentialing 
practitioners and privileges. 

Expired Health Care Provider Licenses and Other Credentials. Generally, credentials are a 
health practitioner’s documentation of education, clinical training, licensure, experience, current 
competence, and ethical behavior. Providers are also required to have particular credentials, 
such as cardiopulmonary resuscitation (CPR), Drug Enforcement Administration (DEA), 
Advanced Life Support (ACLS), and a Neonatal Resuscitation Program (NRP) license in order to 
practice various types of medicine, prescribe medicine and/or work in a health facility. 

The main purpose of the credentialing and privileging process is to ensure that qualified and 
CO npetent practitioners are granted medical staff membership and/or privileges. Active 
credentialing ofproviders is an established standard of conduct and is required by law. 

According to the ‘IHS Medical Staff Credentialing and Privileging Guide,” dated September 
2005, the Agency requires at a “minimum primary source verification of the following: 
licensure, professional education, post graduate training and experience, current competence and 
ability to perform (health status). 

While physicians and Physician Assistants are generally required to be credentialed and 
privileged, nurses and pharmacists are not required to be privileged.^’ However, their license 
should be verified initially and at each subsequent licensure renewalto ensure that it is 
unrestricted and in good standing.®* 

IHS is also required to retain all such records for at least ten years after the individual’s 
termination of employment or association with IHS.®’ Credentialing is an essential element to 
gaining accreditation and certification of facilities. Also, if a provider’s state license lapses the 
facility is required to reimburse Medicare, Medicaid or private insurers for services rendered to 
patients during that time. 

Despite these requirements, the investigation revealed various instances of lapsed provider 
licenses, certifications, registrations, and privileges at Belcourt Service Unit, Fort Yates Service 
Unit, Rapid City IHS Hospital, and Wiimebago Service Unit’s hospitals. The following are 
examples of ejqiired provider licenses and certifications problems at certain facilities reviewed. 


Darling v. Charleston Community Memorial Hospital, 21 1 N.E. 2d 253 (111. Sup. Ct. 1 965); Thompson v. Nason 
Hospital, 591 A. 2d 703, 707 (Penn. Sup. Q. 1991); Privacy Act of 1974, as amended, 5 U.S.C. § 552a(e)(4). See, 
IHS Circular No. 95-16, Credentials and Privileges Review Process forthe Medicai Staff, December 8, 1995 and, 
IHS, “Indian Health Service Medical Staff Credentialing and Privileging Guide,’’ September 2005. 

For instance, the Joint Commission requires that hospitals verily licensure, certification or registration with the 
primary source at the time of hire and upon eiqiiration of the credentials. An outside authority, such as the medical 
school from which a medical degree was awarded, or the state licensing board that granted a license, will normally 
be asked to provide the evidence or attest to the validity of the provider’s credentials, licensure or registration. IHS, 
“Indian Health Seivice Medical Staff Credentialing and Privileging Guide,” September 2005 at 2. 

" Id. at 7. 

“ Ibid. 

“71F.R.§ 34626 
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• Belcourt Service Unit 

As detaiied in the accreditation section of this report, a 2007 Mock Joint Commission Survey 
performed by CEG found iicensure issues at Beicourt Service Unit’s Quentin Burdick Memoriai 
Hospital Specificaiiy, three ofCEG’s findings reiated to the hospitai’s feiiure to verify iicenses 
and three other findings invoived expired provider licenses, one in 2002 and two others in 2007. 
In addition, CEG determined that for two ofthe providers with expired iicenses, both had 
expired CPR certifications and one had an expired certification of ACLS and NRP. F inaiiy, 

CEG found that certain empioyees’ skiii sets were not adequate for the reievant health care field. 

In a subsequent 20 10 Mock Joint Commission Survey conducted by CEG in February of 
2010, a “Human Resource File Review” was conducted involving a review of 28 employee files 
demonstrating the persistence of licensure and certification problems. For example, CEG found 
that ten employees did not have the proper license or registratbn, eight did not receive mandated 
background checks and 15 did not have verification of their education. Finally, a July 2010 Joint 
Commission accreditation report also found nine areas of deficiencies related to credentialing 
practitioners and privileges. 

• Rapid City IHS Hospital 

The investigation also identified significant licensing and credentialing lapses at Rapid City 
IHS Hospital IHS submitted a June 2007 Mock Joint Commission Survey of Rapid City IHS 
Hospital conducted by CEG, which identified several providers that had expired licenses, or 
certifications. For example, one physician had an expired medical license for over seven 
months. 

In an accreditation survey conducted on August 9- 10 of 2007, the Joint Commission 
identified additional issues involving the hospital’s failure to verify licenses. For instance, a 
nurse’s license was due for renewal on December 20, 2006. However, license verification was 
not performed until July 27, 2007 - nearly seven months later. 

According to Agency documents dated between May 2008 through April 2009, licensure and 
certification problems at the hospital persisted. The following is a summary of the key issues 
identified : 

o Two medical doctors with expired state licenses; 

o Six doctors and femily nurse practitioners with e>q)ired CPR certifications; 
o Eight lamily nurse practitioners and physicians with lapsed ACLS or Pediatric 
Advanced Life Support (PALS) certifications; and, 
o One family nurse practitioner with an expired DEA license. 

• Winnebago Service Unit 

A September 2009 Mock Joint Commission Survey conducted by CEG at Winnebago 
Service Unit’s Hospital highlights significant licensure and credentialing problems. The 
surveyors reviewed 13 credential files and found the following: 
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o Failure Id verify a Physician Assistant’s education; 

o Four providers’ licenses had expired, (some over nine months ago, but the facility had 
not verified or checked fcr renewal); 

o Three providers had no Child Care National Agency Check and Inquiries (CNACI), a 
background check requhed for those who provide care to persons under age 1 8. 
CNACIs include checking the individual for convictions ofcrimes involving children 
For instance, one provider had worked at the facility since December 2005 and 
another had worked at the facility since July 2004, yet no CNACIs were performed; 
and, 

o Three providers’ ACLS certification had expired and three providers’ CPR 
certificatbn had expired. 

In a subsequent accreditation survey conducted by the Joint Commission firom August 3'^'’ 
through August 6*'’ of2010, the hospital was awarded an insufficient compliance rating for 
felling to verify employee licensure/certification and exceeding two year privileging limitations. 
Specifically, the Joint Commission found that the hospital had no documentation ofprimary 
source licensure/certification verification for four empbyees, including two nurses. In addition, 
two physicians’ re-appointments exceeded two years, including one physician whose privileges 
had lapsed for 22 days. 

It is unclear whether these facilities took corrective action and refunded Medicare, Medicaid 
or private insurers for services rendered by unlicensed providers. However, the investigation 
revealed one instance in which a facility took corrective action to refund Medicare. An 
employee at Rapid City provided services to patients without a valid license from April 1, 2001, 
to October 2, 2003. The fecility ultimately refunded over $63,000 to Medicare. 

Disciplinary Actions Taken Against Provider Licenses. Health care providers are required 
by law to have an active license (from any state) in order to serve patients at IHS facilities. IHS 
is required to maintain records ofprovider licenses, including adverse actions for at least ten 
years after the individual’s termination of employment or association with IHS. 

The Chairman requested that IHS submit information on all providers with licensure 
problems, including disciplinary actions, revocations and restrictions taken by state licensing 
boards over the past ten years. IHS submitted the name of two physicians detailing a total of 
four incidences, such as state licensure revocations, restrictions and voluntary surrender. 

Based upon the information received from state licensing boards, the investigation revealed 
more instances ofhealth care providers with reprimands, license suspensions, encumbrances, and 
revocations. Attached as “Exhibit E” in the Appendix is a description of some of the providers 
the Chairman discovered had disciplinary actions taken against their license, but were not 
identified by IHS in the data it submitted to the Committee. 

The Agency’s failure to submit information pertaining to provider licenses demonstrates a 
clear lack of adequate oversight and monitoring in this critical area. Without proper monitoring 
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and a guarantee that a health pro vider has a medical license in good standing, patient safety and 
care may be jeopardized and IHS could be exposed to litigation. 

In addition to Exhibit E, the following are some of the individuals the Committee identified 
with licensing problems, all of whom worked for Belcourt Service Unit’s Quentin N. Burdick 
Memorial Hospital at the time of the related disciplinary action. 

• Nurse One - A state board of nursing found the nurse had diverted controlled substances 
for personal use, worked in an “impaired” condition and foiled to abide by the Nursing 
Advocacy Program (monitors use of controlled substances) on numerous occasions from 
1989 to 2003. For example, in 2000 the nurse was in such an impaired conditionthat 
during a C-Section procedure the nurse “could not properly place and hold retractors, and 
hold the patient’s skin in place for staples.” 

• Nurse Two - A state board of nursing determined that the nurse had foiled to notify or 
take action against an operating room supervising nurse who worked in an impaired 
condition in 1999 and 2000. 

• Nurse Three - A state board of nursing found that the nurse had foiled to supervise an 
unlicensed assistive person and falsified a patient’s chart in 2002. 

• Nurse Four - A state board of nursing determined that the nurse practiced without a state 
license for more than 30 days in 2004. 

• Nurse Five - A state board of nursing found that the nurse slept in an empty patient room 
while on duty in 2005. 

Employee Misconduct and Poor Performance. Based on documents received from IHS, 
individuals that contacted the Committee and HHS ’ Office of Inspector General (OIG), the 
Chairman found evidence of employee misconduct, yet the Area foiled to take reasonable action 
or chose to transfer, detail and/or reassign the employee to another facility. Below are some of 
the more egregious examples. 

• Winnebago Service Unit 

An admmistrative review performed by the Aberdeen Area Office in November 2009 details 
issues involving a senior level management employee at Winnebago Hospital. IHS' Aberdeen 
Area reviewers found that: 

o According to interviews with members of the Governing Body and Supervisors, the 
senior employee reported to work two days a week (16 hours) on average and 
frequently arrives late. 

o The senior employee was absent without approval/authorization for 130 work hours 
in 2008 and 2009. In two particular instances the senior employee was supposed to 
be attending meetings, one with HHS and another with the N ebraska State Medicaid 
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Director. In each instance, the employee did not submit Government Travel 
Vouchers verifying travel. 

o The senior empbyee misused government funding by using fecility funds to purchase 
food for hospital employees on various occasions, 
o The senior empbyee used a government vehicb for personalpurposes. 

Administrative reviewers ultimately foimd that that this senior enrployee did not 
“demonstrate the leadership and ethical skills necessary” and had difficulty with “interpersonal 
skills needed to influence people, avoid unwanted influence, develop cooperative relatbnships, 
establish and maintain networks, understand individuals, facilitate teamwork and resolve 
conflicts constructively at the Winnebago facility.”’' The reviewers concluded that appropriate 
disciplinary action should be taken against the empbyee. 

The senior empbyee was placed on administrative leave for over two months in 2009 and 
three and a half months in 2010 due in large part to a pending investigation involving misuse of 
authority and mismanagement. Although, the Agency proposed the employee’s removal such 
actions were ultimately mitigated to a ‘last rights agreement’ in which the employee agreed not 
to apply for another position within the Aberdeen Area for one year from the date of the 
executbn of the agreement and agreed to voluntarily resign at the end of a 30 calendar day 
perbd, withdraw any informal and/or formal complaints or appeals to the Merit Systems 
Protection Board and any other venues. 

According to IHS' website, the employee still works for IHS. The Chairman also received 
information indicating that this employee was previously reassigned from another Aberdeen 
Area facility in July 2004, prbr to working at Winnebago. 

• Fort Totten Health Center 

In September 2006, the Spirit Lake Nation passed a resolutbn accusing a senior level 
management employee at Fort Totten Health Center of hostile work environment, retaliatbn 
against subordinates and noncomp liance with IHS policy, i.e., “prohibited personnel practices.” 
The tribe ultimately passed a resolution in October 2007 expelling the empbyee from the Spirit 
Lake reservation. 

The OIG and IHS investigated these allegations at the request of Chairman Dorgan. IHS 
performed its review in March 2007, six months after Spirit Lake Nation passed two tribal 
resolutions regarding the employee. IHS’ investigatbn found that the empbyee had I) misused 
authority, 2) acted in an unprofessional manner, 3) created a hostile work environment, 4) 
engaged in sexual harassment, 5) misused government property, 6) had not abided by time and 
attendance policies, and 7) retaliated against subordinates, among other findings. 

The OIG performed a criminal investigation and issued a report in September of 2008. 
Although the OIG did not find that criminal misconduct had occurred and the Department of 
Justice declined to prosecute the empbyee, the OIG identified that many of the alleged and 
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substantiated acts committed by the employee, and reviewed by IHS' investigation fell within 
prohibited persormel practices as defined by 5 U.S.C. § 2302(b), including: 

o Nepotism; 

o Reprisal for whistleblowing; 
o Failure to take personnel actions against empbyees; 
o Discrimination; and, 

o Deceiving or willfully obstructing an individual from competing ibr employment. 

HS’ reviewers recommended the immediate removal ofthe employee, in part due to the 
potential continued loss of money if more EEO complaints were filed and IHS lost. The OIG 
found that four of five EEO complaints originated prior to the employee’s arrival at Fort Totten 
Health Center; however, all of them included issues specifically involving the employee. 

Mainly, complainants alleged that the employee had retaliated agarast them for the EEO 
complaints they had filed prior to the employee’s arrival at the facility. The allegations in the 
EEO cases included the following, which have all been settled, costing IHS over $50,000 at the 
time of OIG’s September 2008 report. 

o Employee alleged discrimination based on race, national origin and reprisal, 
o Employee alleged hostile work environment because of race, sex and national origin, 
and alleged reprisal occurred during the EEO process, 
o Employee alleged discriminated based on national origin and reprisal. The employee 
also alleged that management created a hostile work environment in which the 
empbyee was ultimately detailed, 
o Employee alleged subjection to a hostile work environment, 
o Employee alleged discrimination based on disability and national origin. 

Despite IHS’ findings, the empbyee was ultimately suspended without pay for 14 days, from 
August 26 to September 8, 2007. The employee was eventually placed on direct reassignment to 
another service unit in the Aberdeen Area. 

This individual remains employed at IHS. The Chairman learned that this errployee was 
recently detailed to another fecility in the Aberdeen Area. 

• Belcourt Service Unit 

As referenced in other sections of this report, Belcourt Service Unit’s Quentin N. Burdick 
Memorial Hospital has an extensive history of mismanagement, resulting in diversbn of 
narcotics/controlled substances, extensive diverted health care services and ample complaints 
filed by its employees. 

There have been three OIG reports specifically regarding the hospital. First, a December 

2002 report on retaliatbn for whistleblowing, mismanagement and harassment by a senior level 
management employee of the hospital. Second, two follow-up reports in June 2004 and March 

2003 regarding extensive diverted narcotics (discussed in a prior section). The Chairman also 
received fromIHS two internal reviews ofthe hospital dated November 2008 andJune2010. 
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The following are three examples of employee misconduct at the fecility and the Agency’s 
related corrective actions. 

o Example 1 : Employee A (Senior Level Management Employee) 

The Committee found the following information based upon an OIG investigation: 

In April of2000 several billers discovered that large amounts of the Schedule II narcotics, 
Oxycodone, were beingprescribed and dispensed at the hospital’s pharmacy. Medicare 
Secondary Payor forms were back dated for billing purposes and there was no purpose of visit 
listed in patient records. Some individuals, for whom no purpose for the visit was listed, 
received refills for Oxycodone and were employees at the hospital. The matter had been 
reported to Employee A since 1999 but no corrective actions were taken. 

In August 2000, another employee brought the drug diversion issues to the attention of the 
Aberdeen Area Office Personnel Director (AAOPD). In October 2000, the AAOPD filed a 
report with Employee A and indicated that the matter “needed to be investigated, and if true, 
pursue corrective action. This may include making contact with proper authorities.” The 
Aberdeen Area Director, Deputy Director and Executive Officer were also copied onthe review 
conducted by the AAOPD. 

In February 23, 2001, Employee A instructed a subordinate to provide a written response to 
the issues in the AAOPD’ s re view. Mistakenly, this letter was ultimately circulated, which 
identified many existing employees atthe hospital. Ultimately, three senior level employees 
discovered that this subordinate employee had provided negative information about them. 

Ultimately, Employee A foiled to inform hospital staff ofthe following: 1) Employee A had 
ordered the subordinate employee to draft a written response to the AAOPD; 2) the document 
was meant to be confidential; and, 3) the subordinate empbyee was acting within policy to 
identify illegal activity taking place at the hospital and inform IHS management as set forth in 45 
CFR § 73.735-1301 andHHS’ General Administration Manual. 

According to OIG’s report. Employee A was upset that the subordinate employee also 
disclosed derogatory information about Employee A. Ultimately, Employee A failed to share the 
above information with staff and as retaliation for providing information regarding illegal 
activity at the hospital allowed several employees that were referenced in the subordinate 
employee’s draft response to the AAOPD to file a Privacy Act complaint against the subordinate 
empbyee. 

According to OIG’s report, in April 2001 an IHS Aberdeen Area Privacy Act Investigator 
conducted a Privacy Act investigatioa The OIG report indicates that IHS' findings were 
inaccurate and conclusbns were not supported by facts. Based upon the erroneous information 
contained in IHS' investigative report, IHS management began consulting with IHS' Office of 
General Counsel (OGC) regarding prospective disciplinary actions against the subordinate 
empbyee originally ordered by Empbyee A to draft a response to the AAOPD. Ultimately, the 
OGC advised IHS to take no action until OIG had completed their investigatba 
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The December 2002 OIG report found that: 

• Medicare Secondary Payor documents were backdated and altered by hospitalbillers, 
which was directly instructed by a senior level employee. 

• Many records for Schedule II narcotics reflected no office visit and stated, “telephone 
call, med refill.” 

• Drug Enforcement Administration Diversion Agents confirmed that a high volume of 
Oxycodone was dispensed thro ugh the hospital’s pharmacy. 

• Certain hospital employees, in 1999, 2000 and 2001, pressured physicians to prescribe 
drugs to patients, friends and relatives. Other hospital employees solicited physicians in 
hallways at the facility to have their personal prescriptions for drugs refilled without an 
office visit. 

• Employee A allowed the hiring of a dentist who had been terminated from the U.S. 

Public Health Service Commission Corps in January 2001, but had made a false 
statement on his official applicatfen indicating that he had never been fired from any job 
over the past five years. Employee A was aware of the termination and felse statement, 
but permitted the hiring to take place. 

• Employee A provided false and misleading information to the OIG. 

• Employee A had made derogatory racial comments. 

• Employee A retaliated against the employee that was ordered to provide a draft response 
to the AAOPD. 

The OIG noted at page six of its December 2002 report that through the course of its two- 
year ongoing investigation, they had “documented a pattern of mismanagement, discrimination, 
and retaliation with a divisive management style resulting in civil suits, grievances, and 
unwarranted allegations of Privacy Act violations.” The OIG further concluded that Employee A 
was “the driving force behind each problem” and recommended immediate termination. 

Based upon documents received from IHS, the Committee found that despite OIGs 
recommendation to terminate Employee A, the individual was reassigned on March 24, 2002, 
within the Aberdeen Area. In March 2004, according to the memorandum and order issued by 
the U.S. District Court ofNorth Dakota Northwestern Division, the court noted that Employee A 
was currently employed at another facility in the Aberdeen Area. Further, in 2008 the individual 
was detailed from that facility to another in the Aberdeen Area and received an outstanding or 
equivalent Performance Management Appraisal Program (PMAP) and was awarded 24 hours 
paid leave. The Majority Staff found that IHS did not submit information from 2000 to 2007 
regarding the individual’s PMAP assessment. Since IHS only submitted documents for 
individuals placed on administrative leave from 2005 to 201 0, it is unclear whether this same 
person was placed on administrative leave at any point during OIGs or IHS' investigation. 
Ultimately, Employee A retired from the Agency in 2009. 

o Exarnple 2 : Employees C, D and E (All Senior Level Employees) 

Based on documents received from IHS, the Aberdeen Area performed a program review of 
the hospital in November 2008, which examined the diversion of adult inpatients allegedly due 
to inadequate provider staffing levels and lack of equipment and supplies (see “Substantial 
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Diverted or Reduced Health Care Services section” for additional information about diversion 
levels at Quentin N. Burdick Memorial Hospital). 

IHS concluded that Employee C, a senior level nurse, had created an intimidating 
environment and his/her subordinates had ‘Svell founded fears of retaliation” for speaking out 
against any of Employee C’s decisions or behaviors. As an example, the report notes that a state 
board of nursing expressed written concern to another senior level employee. Employee D, about 
the number of nurses reported to the board by Employee C. According to the report, it states that 
after this state licensing board conducted its investigation it found that the allegations submitted 
by Employee C were unfounded. Further, according to the report, the letter suggested that 
Employee C needed additional training and support 

IHS also found that on at least one occasion, another employee. Employee E, a senior level 
physician, refused particular work schedules, despite the hospital having severe provider staff 
shortages. In addition, some contracted employees refused to work at the hospital because 
Employee E had treated five to six of them badly and would not return. As cited in the section 
titled “Substantial Diverted or Reduced Health Care Services,” Empbyee E is the same 
individual that reacted to the lengthy diversion of services provided at the hospital nonchalantly 
without a sense of urgency to take appropriate action to correct the diversion crisis. 

As a result of these findings, in part IHS recommended that; 

1. The behaviors of Employee Band Employee C should be “dealt with” and cited that no 
matter “how experienced the next CEO is, he or she will not be successful because these 
two individuals have proven that they can effectively undermine the CEO and suffer no 
consequences.” 

2. “Eliminating the behaviors of these two employees is paramount to support the efforts of 
an experienced leader to help employees achieve some degree of insight and develop 
motivation for positive change that is once again patient focused.” 

The investigation revealed that ultimately Employee D resigned, while Employees C and E 
remain employed at the hospital The Majority Staff also found that Employee E had previously 
been reassigned from another fecility in the Aberdeen Area in February 2008. Employee C was 
also detailed within the service unit in February 2005. Despite IHS’ clear concerns about 
Employee C in 2008, this ertiployee’s PMAP rating was fiilly successful or equivalent and was 
awarded a significant bo nus.’^ hr 2009, Empbyee C received a bonus of over 16 hours of paid 
leave. As detailed in the EEO section ofthis report, this employee was a primary subject of 
multipfe EEO complaints filed against IHS. 

o Example 3 : Empbyee F (Senior Level Empbyee) 

According to documents submitted by the OIG, a reassignment letter dated October 23, 2006, 
from the Deputy Director of the Aberdeen Area to Employee F, of Quentin Burdick Memorial 


Aberdeen Area Office (no author), “Performance Management Appraisal Program 2000-2009,” Received from 
IHS August 24, 2010. 
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Hospital. The letter indicates that Employee F is reassigned iiomone facility in the Aberdeen 
Area to another boated in the Area. At the time. Employee F was already on detail from one 
service unit in the Aberdeen Area to another. 

The letter indicates that Employee F’s reassignment was based upon an August 3, 2006, 
finding that the employee abused authority. Further, there was an adverse action taken against 
the employee. As a result, Employee F was placed on 30-day suspensba The letter cites that 
after Employee F was informed ofa forthcoming detail, the employee reported for volunteer 
duty with the Army Natbnal Guard, thus giving the appearance of “purposely delaying” the 
pending official detail. 

According to the information provided in the October 23, 2006 letter. Employee F ’s 
reassignment was “management’s last effort to attempt to correct unwarranted and unacceptable 
workplace behaviors.” The Deputy Director of the Aberdeen Area also warned Employee F that 
the next adverse actbn would result in a proposed removal from employment with IHS. 

Employee F passed away this year. However, prior to the employee’ s death, the employee 
was placed on feave for alleged misconduct. 

Hiring Excluded Employees or Those with Unsuitable Criminal Records. The 
investigation revealed several instances in which Aberdeen Area employees were hired by IHS 
despite being on the OIG’s List of Excluded Individuals/Entities (LEIE). In addition, the 
Chairman identified one instance in which an employee with an embezzlement conviction was 
hired in a temporary positioa 

Under sectbn 1 128 A of the Social Security Act, the OIG was given the authority to exclude 
certain individuals and other entities from participating in all federally funded health care 
programs. The basis for exclusion includes, convictions for pro gram related fraud and patient 
abuse, licensing board disciplinary actbns, and defeult on Health Education Assistance Loans. 
The OIG maintains the LEIE, which lists all excluded persons and entities. 

The effect of OIG exclusbn is that no Federal health care program payment may be made for 
any items or services furnished by the excluded individual or entity. In addition, any items and 
services furnished at the medical direction or prescription of an excluded physician or other 
authorized individual are not reimbursable from a third party insurer. This prohibition extends to 
payments for administrative and management services not directly related to patient care, but that 
are a necessary component ofproviding items and services to Federal program beneficiaries. 

Federal law permits the waiver of an exclusbn where the exclusion would impose a hardship 
on program beneficiaries. Waivers are determined by the OIG on a case-by-case basis. 

Moreover, the reinstatement of excluded individuals and entities are not automatic. Generally, 
once an exclusion has ended, those wishing to again participate in Medicare, Medicaid and all 
other Federal health care programs must apply for reinstatement and receive authorized notice 
from the OIG that reinstatement has been granted. 
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In June 2008, the OIG issued a report indicating that IHS had two persons, one current 
empbyee and another former employee, that were empbyed attwo Aberdeen Area facilities. At 
the time of issuing this report, it is uncertain whether these employees currently work for MS, 
The iollowing are the details concerning these two cases. 

• Employee at Winnebago Hospital 

An employee at the Winnebago Hospital was convicted of two felony counts of criminal 
conspiracy related to the delivery of Diazepam, a medication commonly used to treat anxiety and 
insomnia. In addition, the employee’s license was revoked bythe state licensing board from 
1990 to 1993 for professional performance and competence issues. 

On May 30, 1991 the OIG placed the empbyee on its LEIE. The employee applied for 
reinstatement in March 2008 and was removed from the list on April 23, 2008, at which time the 
empbyee was granted reinstatement. However, the OIG determined that the employee was hired 
by IHS in 2001, over seven years prior to reinstatement. Further, OIG’s report notes that IHS 
had determined that the employee was suitable for empbyment at the time of hiring the 
employee in 2001. 

• Employee at an Aberdeen Area Facility 

The OIG determined in its June 2008 report that an employee was convicted in 2001 of one 
felony count of theft or embezzlement in connection with health care services. At the time of 
conviction, the empbyee worked for an Aberdeen Area facility and the IHS was listed as the 
victim in the case. 

According to the same report, the OIG excluded the empbyee from participating in Federal 
health care programs until November 28, 2007. Despite the exclusion, IHS determined that the 
person was suitable for employment and was empbyed as an emergency hire twice in 2007. 

The Chairman also identified another incident where a recently hired empbyee was not 
placed on OIG’s exclusion list, but the employee’s criminal record may have made them 
unsuitable for the job in which they were hired to perform. Specifically, a federal judge 
convicted the employee of embezzling money from a tribe and was sentenced to a year in federal 
prison. According to news reports, the individual had embezzled federal grant funding to 
support a gambling addiction. Despite the convictbn, MS determined that the employee was 
suitable for empbyment and hired them temporarily at an Aberdeen Area hospital. This 
empbyee ultimately worked in the business office in a temporary position that routinely exposed 
them to patient’s private information. 

The investigation revealed that the OIG may have never posted the convicted employee in 
its exclusbn list given that their duties may not have been considered a necessary component of 
providing items and services to federal program beneficiaries, especially since the position was 
temporary. As such, it is unclear whether there is a federally operated list that MS could have 
referred to in order to learn of this empbyee’s conviction, absent disclosure from the employee 
or a criminal background check. It is also unclear what measures IHS took to evaluate the 
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employee’s suitability for employment versus the risk posed to the illegal use ofpatient 
information. 

Mismanagement of Third Party Billing. The Indian Health Care Improvement Act 
authorizes IHS to collect reimbursement for services provided at IHS facilities from third party 
insurers, such as Medicare, Medicaid, and private health insurers. Third party billing is an 
essential revenue generator for lacilities and, in some cases, has enabled facilities to provide 
enhanced services to patients. 

Based on data received from IHS most lacilities suffer from backbgs in posting third party 
claims within the required time frame and have felled to collect on all claims billed. IHS' 
Aberdeen Area Administrative Review Report completed in April 2010 demonstrates the 
persistence of backbgs in coding and billing, which stalls the recoupment of third party 
payments. For instance, certain fecilities felled to bill inpatient and outpatient claims within the 
required time frame often days and six days, respectively. 

In a document submitted by IHS on September 22, 2010, the following service units had the 
lengthiest backlogged third party billing, where Medicare claims were not submitted until more 
than a month later: Belcourt Service Unit (65 days); Sisseton Service Unit (116 days); Rosebud 
Service Unit (38 days); and. Fort Yates Service Unit (32 days). 

Other documents demonstrate a high number of uncollected bills after 120 days. According 
to an IHS report received on September 9, 2010, bills to third parties over 120 days past due 
should amount to no more than 20 percent of the outstanding claims due. That same report listed 
the following service units as having outstanding claims above IHS’ acceptable levels: Belcourt 
Service Unit (39 percent). Rosebud Service Unit (30 percent) and Fort Yates Service Unit (42 
percent). F inally, according to IHS' Aberdeen Area Administrative Review Report dated April 
2010, the fecilities are not transmitting bills over 180 days past due to the Program Support 
Center for collections, as required by IHS Debt Collection Policy. Below are examples of 
problems identified in third party billing. 

• Fort Yates Service Unit 

Internal monthly billing reports for fiscal years 2006 to 2010 indicate an extensive list of 
unpaid amounts, some as large as $317,000 in the month ofMay2010. A 2010 e-mail indfcates 
that the unit had collected over $3.8 million, exceeding their projected goal; however, the unit 
still has $278,286 yet to post A January 2010 Corrective Action Plan from Health Informatbn 
Management indicated that over 2,097 patient visits had not been billed nearly 30 days after the 
date of servfce. F urther, according to the internal monthly billing reports, significant amounts in 
thirdparty billing were unpaid: in FY2010 this amount totaled over $1.0 million. 

• Wiimebago Service Unit 


According to a 2008 “Third Party Internal Controls Review,” the Wiimebago Service Unit 
did not submit third party claims in accordance- with IHS requirements. Despite the requirement 
that outpatient claims must be submitted within six days from the date of service, claims lagged 
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for over 43 days for Medicare, 34 days for Medicaid and 53 days for private insurance. More 
troubling, inpatient claims were not submitted until 118 days for Medicare, 51 days for Medicaid 
and 77 days for private insurance, even though regulations require these claims be billed within 
ten days. 

There were also backlogs in payments posted, despite a 72-hour requirement. According to 
the same 2008 report, Winnebago’s posting staff did not post payments for Medicare until 15 
days later, Medicaid 17 days later and six days later for private insurance. Unfortunately, the 
2008 report was the only document submitted on Winnebago’s third party internal controls. 
Therefore, the Chairman is unable to determine whether the above issues persisted in 2009 and 
2010 or if these problems were present in years prfor to 2008. 

The Chairman received no documentation regarding billing backlogs from 2009. However, in 
a document submitted by IHS on September 22, 2010, the Winnebago fecility had decreased its 
billing backtog to six days for Medicaid, seven days for Medicare, and five days for private 
insurers. 

Based upon additional informationby IHS the investigation identified $2.1 million in third 
party billing payment transfers from Winnebago Service Unit’s hospital to other lacilitles in the 
Aberdeen Area over the past ten years. On September 11, 2006, the Winnebago Service Unit 
transferred $500,000 to Wagner Service Unit Prior to transferring these funds, Wagner Service 
Unit had a combined deficit of $32,632 in mental health. Contract Health Service and facilities 
support programs. Eight days later, Winnebago Service Unit transferred $500,000 to Eagle Butte 
Service Unit, which had a deficit of $9,786 in Contract Health Service funds. In April 2007, 
Winnebago Service Unit transferred $100,000 to Eagle Butte Service Unit, which at the time had 
a combined deficit of $58,963 in its Contract Health Service program and equipment accounts. 
Finally, in April 2010, the Winnebago Service Unit transferred - for the third time - funds of $1 
million to the Eagle Butte Service Unit. 

To complete these transfers of funds, IHS uses an “H” form, which details the funds to be 
transfeired and the fecilities involved. The “H” forms are approved by the CEO of the facility, 
the Aberdeen Area Budget Officer, the Financial Management Officer, the Executive Office(r) 
and the Area Director. The tribes served by the IHS facilities, however, are not necessarily 
notified. The Chairman is aware of only one instance where the tribe was consulted and 
approved ofthe transfer of funds to another lacility. Further, each transfer of funds did not 
consistently include the terms of repayment, such as accrued interest. F inally, it is unclear 
whether any ofthe above listed facilities have begun to repay Winnebagp Service Unit’s hospital 
for over $2. 1 million in third party payment collections transfers. 

» Belcourt Service Unit 

The investigation found a history of improper and delayed billing and posting, which places 
the billing office in noncompliance with several requirements. An internal August 2006 report 
by the facility’s Acting Compliance Officer indicates that Belcourt Service Unit’s Quentin N. 
Burdick Hospital was comp liant with two of 24 areas for billing, demonstrating gross 
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deficiencies in billing claims such as, almost 6,000 claims had not been billed within the six-day 
requirement for January through August 2006. 

While some improvements were made in 2007, an internal IHS ‘Third Party Controls 
Review” found numerous areas of non-compliance in coding/data entry. For example, coding is 
required to be entered within four days of service. However, there was a backlog spanning two 
weeks or more and error reports were not being printed or reviewed. The reviewer found that 
errors included 247 records missing a primary pro vider and purpose of visit, 50 incomplete 
radiology visits, 115 incomplete lab visits, 146 incomplete pharmacy visits and 37 inpatient 
errors. The reviewer also found that the CEO was not reviewing third party billing. 

A 2009 ‘Third Party Controls Review” indicates continued issues with billing and posting 
not being conducted within the proper timeline creating a situation where the business office is 
out of compliance. It is unclear whether a review was performed in 2010 sinee the 2009 report 
appears to switch between the years of 2009 and 2010. 

According to IHS documents submitted to the Chairman in September 20 10, hospital last 
reported backlog of its Medicare billing indicated a 65 day backlog as of June 23, 2010. The 
hospital had a 37-day backbg in its private insurance billing as of August 2, 2010. Further, the 
hospital’s most updated reeord of Medicaid billing was on September 14, 2010, and it indicated a 
six-day backlog. According to IHS the hospital is currently utilizing a contractor to assist with 
its billing activity. 

Staff Vacancies. A significant challenge to providing consistent and quality health cate to 
AI/ANs is ensuring adequate staffing of IHS-run facilities. Improving the retention and 
recruitment of skilled personnel, particularly physicians, nurses and other health care 
professionals, would mean increased patient’s access to health care services. The Indian Health 
Care Improvement Act (P.L.-94-437), requires one individual be assigned in each Area office for 
recruitment activities. 

The Chairman requested that IHS submit information on staff vacancies for Clinical 
Director (CD) and Chief Executive Officer (CEO) at each fecility in the Aberdeen Area over the 
last five years. The Committee found lengthy vacancies for all of these positions and several 
employees placed in “acting” positions. 

The investigationrevealed that as of September 2010 in the Aberdeen Area many of the 
most senior level positions, CD and CEO, had either been vacant for an extended period or were 
filled by individuals in an acting capacity. At the Belcourt, Fort Yates, Winnebago, and Sisseton 
Service Units three of four CEO positions and two of four CD positfons were vaeant as of 
September 2010. Further, since 2007 Belcourt Service Unit’s QuentinN. Burdick Memorial 
Hospital has had at least six different CEOs in charge of the facility. At other facilities such as, 
the CEO positbn of Fort Yates Service Unit, has suffered from lengthy vacaney periods 
amounting to as much as a year and a half. According to documents, received by LHS, hiring 
individuals to fill permanent CEO or CD positions has taken as long as 34 months to fill. As of 
November 2010, IHS had made progress in filling vacant CD and CEO positions; however, 
preventative measures should be taken to ensure lengthy vacancies do not reoccur. 
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According to a report titled, “The Indian Health Service: Status and Recommendations fcr 
Physician, Nurse and Other Healthcare Professional Recruitment and Retention,” the Agency’s 
overall vacancy rates for January 2010 are 21 percent for physicians, 17 percent for dentists, 16 
percent of nurses, and 1 1 percent for pharmacists.’^ The investigation identified that filling 
provider positions in the Aberdeen Area has continued to be a challenge, which directly impacts 
patient care. In addition, the IHS does not monitor or track the vacancy rates for mental health 
professionals, such as psychologists, psychiatrists or clinical social workers. The following are 
examples of provider vacancies and its impact on access to health care services. 

• Belcourt Service Unit 

In early 2008 there were nine vacant physician positions, three vacant pharmacist positions 
and six vacant dentist positions at Belcourt Service Unit’s QuentinN. Burdick Memorial 
Hospital Inadditbn, during this same time IHS had lapsed contracts with providers (i.e., locum 
tenens). Further, in 2009 four healthcare provider positions were vacant. 

The combination of vacancies in health care providers and the facility’s inability to secure 
temporary providers, led to diversions in health care services. As noted in the previous section 
titled, “Substantial Diverted Health Care Services,” from October 2008 to June 2010 a shortage 
of providers was the primary cited reason for placing the hospital on diversion status and resulted 
in 388 days of diverted health care services. 

• Fort Yates Service Unit 

Over the last five years, the Standing Rock Sioux Tribe has experienced multiple tragic 
spikes in suicides among the Native American youth residing on or near the Reservation. The 
shortage of mental health care providers has resulted in limited access to mental or behavioral 
health services for the youth on the Reservation. If fully staffed, the IHS Fort Yates Service 
Unit, which serves the tribal community, would have only two mental health provider positions, 
a Mental Health Director and Staff Psychologist 

In the first half of 2009 the Standing Rock Sioux Tribe’s health officials reported that 50 
Native American youth attempted suicide. This year tribal health officials reported that another 
50 suicides were attempted and 10 suicides were completed. Often both mental health provider 
positions at the Fort Yates Service Unit were vacant during perfods of increased suicides. In 
feet, at the onset of the most recent spike in suicide attempts, in August 2010, the Mental Health 
Director position had been vacant for over a year and the staff psychologist positbn for several 
months. Furthermore, the investigation identified thatthe Mental Health Director position which 
was vacated in August 2009, was not posted or advertised until May 2010, nine months after the 
position was originally vacated. 

On August 24*'’ the Chairman sent a letter to the Director of IHS, Dr. Roubideaux, regarding 
the spike in suicides and lack of mental health professionals on the Standing Rock Reservatfon. 


Author Unknown, Report to the Director of Indian Health Service, “The Indian Health Service; Status and 
Rficonunendations for Physician, Nurse and Other Healthcare Professionai Recruitment and Retention. Report to the 
I.H.S. Director,” 2010 at 12. 
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On September 17'*' the Chairman received a response letter from Dr. Roubideaux stating that 
both mental health provider positions at Fort Yates Service Unit had been posted and the Mental 
HealthDirector position was filled on September 7, 2010. The investigation revealed that 
although the position was filled, it was later vacated. As ofNovember 2010 the Mental Health 
Director position remains vacant, having not been permanently filled since August 2009. 

Use of Locum Tenens. Contract pro viders (also termed locum tenens) are generally utilized 
by IHS to fill staff vacancies, to provide for specialty care or to enhance the current services 
available at a healthcare facility. The Chairman requested IHS to submit information 
concerning the use of locum tenens, particularly the number of contract providers serving in the 
Aberdeen Area and the cost of these contracts from 2000 to 2010. While IHS was notable to 
provide informatfon on the exact number of providers, the Chairman did receive informatfon 
relating to its cost fromFY2008 to FY2010. 

The investigation revealed that the use of locum tenens cost the AberdeenArea over $17.2 
million over the last three fiscal years. The cost of locum tenens has decreased this year, totaling 
$4.4 million, in comparison to FY2009, totaling over $9.3 millioiL However, when the 
Committee compared the FY2008 cost of locum tenens to this year, we found an increase of over 
$1 millioa 

The Chairman also found that while nearly every service unit experienced a decrease in the 
cost of locum tenens from F Y2009 to F Y201 0, S isseton Service Unit and Kyle Health Center 
locum tenen expenditures increased. Specifically, the cost of locum tenens at S isseton Service 
Unit increased from $946,000 in FY2009 to $1.4 million inFY2010. Kyle Health Center’ s 
bcum tenens in FY2009 was over $21,000; however, by FY2010 costs increased to nearly 
$300,000. 

Agency Directives Inhibit Employee Communications with Congress, During the course of 
the investigation, numerous employees of the IHS expressed fears of reprimand, retributfon, and 
concerns about communicating with congressional staff due to emails and actions taken by the 
Director of IHS and local supervisory employees. 

The Chairman received copies of anIHS-wide e-mail dated April 26, 2010 from Dr. Yvette 
Roubideaux, Director of IHS, discouraging IHS employees from communicating with Congress, 
tribal governments, other agencies and groups without permission from either their direct 
supervisor or staff at the headquarters office located in Rockville, MD. The e-mail indicates that 
IHS employees should “always get appro val before talking in your official capacity with 
Congress, the Department [of Health and Human Services (HHS)], or the media.” It further 
notes that at “all times” employees are “speaking for IHS.” Numerous EHS employees were 
concerned that this could be interpreted to mean that at “all times” employees are speaking in 
their official capacity and, therefore, at no time are they permitted to speak with Congress or 
other groups without prior approval. 

Finally, the e-mail states that employees should “avoid making statements about the direction 
of the organization or recommendations on po licy matters” unless they have “approval to do so 
and it is consistent” with what is being said up the chain-of-command.” However, many IHS 
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employees felt that they were forbidden from making statements about their own observances or 
experience within MS, which maybe vastly different from those “up the chain-of-command.” 

Additionally, the Chairman obtained an e-mail dated July 30, 2009 stating that “all 
communications to and from HHS” must go through the Chief Financial Officer and that “all 
communications with Congress” must go through Michael Mahsetky, Legislative Director, at the 
MS headquarters office. Further, employees are prohibited from having conversatfons about MS 
matters without clearance from Mr. Mahsetky. 

This policy was reinforced by a senior level employee in the Fort Yates Service Unit in an e- 
mail forwarded by a third party who was previously under disciplinary action in part for 
communicating with Congress and the tribe, among other issues. 

The impact of these emails on employee morale and their willingness to communicate with 
Congress was seen in several instances. For example, during a site visitto Quentin Burdick 
Memorial Hospital, an employee informed Committee staff that they could not speak with the 
them because there was a “gag order.” Further, after the Committee staff left the facility, certain 
employees were told by a supervising employee that they must provide all information that they 
shared with the Committee staff to the Agency. F inally, the Laborers Internatbnal Union of 
North America has reported to the Committee staff that since the investigation was initiated one 
empbyee was told bytheir supervisor that they were not allowed to communicate with 
Congress. 

Although the Chief of Staff to the Secretary ofHHS directly informed the Chairman of the 
Committee that IHS and other departmental employees are allowed to communicate with 
Congress, many IHS employees felt differently based on the above emails and actions by bcal 
supervisors. Federal law safeguards the “right of erqployees, individually or collectively, to 
petition Congress or a Member of Congress, or to furnish information” to a Committee. 

Congress has also expressly provided that no funds appropriated in any act of Congress may be 
spent to pay the salary of one who prohibits or prevents an employee of an executive agency 
from providing information to Congress, when such information concerns relevant official 
matters. Congress has also enacted provisions that provide that no funds may be spent to enforce 
any agency nondisclosure policy, or nondisclosure agreement with an officer or employee, 
without expressly providing an exemption for information provided to the Congress. 

Although investigations into federal agencies are uncomfortable, and clearly supervisors 
worry that employees may communicate messages to Congress that are inconsistent with the 
current political agpnda, communication is essential to the oversight responsibility of the 
Committee and should not be hampered in any manner. 
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INITIATIVES TO ADDRESS INDIAN HEALTH SERVICE’S 
ABERDEEN AREA DEFICIENCIES 


Indian Health Service’s Initiatives in the Aberdeen Area. Under the guidance of the 
Director, Dr. Roubideaux, the IHS is working to review each IHS Area, including each Area 
Office. The Aberdeen Area was the second Area to be reviewed. In addition, IHS has taken 
additbnal actions to resolve other outstanding issues identified in the Chairman’s investigation. 
The following paragraphs detail key actions taken by IHS to date. 

Ensure that IHS does not hire or contract with excluded felons, and conducts background 
checks as a condition of hiring. The Chairman’s investigation found that IHS had hired 
individuals placed on the LEIE. 

IHS has stated that they are now conducting background checks for all pending new hires. 
Furthermore, anyone who hires someone onthe OIG exclusion list will be held accountable with 
appropriate disciplmary action. Although IHS plans to perform a background check on all 
current empbyees, IHS has not provided the Chairman with a concrete plan on howto address 
current employees who have a criminal record that may make them unsuitable for particular job 
responsibilities. 

Limit use of administrative leave. The Chairman’s investigation found that administrative 
leave has been utilized excessively and for lengthy periods of time as a tool to address problem 
employees. Formerly, the decision to place employees on administrative leave was performed at 
the local lacility. 

IHS now plans to require written appro val by the Director of the IHS Area Office for each 
administrative leave request. In addition, IHS ’ goal is to closely monitor the status and length of 
time that employees are placed on administrative leave due to a pend ing investigation. Further, 
IHS has often placed the same employees on longperiods of administrative leave due to lengthy 
internal investigations. As a result of the Chairman’s findings, IHS is in the process of reviewing 
the use of administrative leave and, if necessary, will take action to ensure it is used 
appropriately on a case-by-case basis. 

Improve security in IHS pharmacies. The Chairman’s investigatfon revealed that several 
fecilities in the Aberdeen Area that had a recurring history of missing and stolen narcotics and 
inadequate pharmaceutical audits. Specifically, the Chairman’s findings indicated that numerous 
focilities in the Aberdeen Area were not following the IHS policy ofperforming monthly audits. 

As a result of these findings, CHS is performing a review of all relevant pharmacy policies, 
monitoring processes and systems. However, to date IHS has not articulated a plan on how it will 
enforce its current auditing requirements. In addition, in the Aberdeen Area the IHS plans to 
establish specific rooms to store controlled substances in each fecility’s pharmacy and install 
cameras and dual security systems to prevent theft. Yet, it is unclear when these security 
measures will be implemented. Further, IHS' corrective actbns does not include initiatives to 
address staff shortages, despite IHS' 2010 report on Aberdeen Area pharmacfes that determined 
that vacancies continue to be a challenge and contribute to greater management challenges. 
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Ensure health care providers have current licenses/credentialing. The Chairman’s 
investigation identified that IHS feiled to ensure all health care providers in the Aberdeen Area 
have an active health care provider license. The investigation identified multiple instances where 
nurses received reprimands for misconduct by state licensing boards where IHS was unaware of 
the majority of these actions. Through the investigation the Chairman also learned that IHS is 
required to reimburse Medicare, Medicaid and private insurers for services delivered by 
providers with an expired, suspended or revoked license. The Majority Staff only identified one 
instance in which IHS reimbursed the third party for services rendered by a provider with a 
lapsed medical license. Finally, the investigation revealed that according to reports issued by the 
OIG, IHS failed to routinely query or report information into the National Practitioner Data Bank 
(NPDB), despite the mandate that all agencies submit information on disciplinary actbns against 
physicians, dentists, and other healthcare practitioners. 

Dr. Roubideaux has directed all Area Directors and Chief Medical Officers to review how 
each Area monitors health care providers’ licenses. Ultimately, IHS plans to develop a process to 
ensure that providers with expired licenses are not allowed to practice in IHS focilities until their 
status is corrected. IHS also plans to ensure that all providers are queried on the NPDB and 
OIG’s exclusion list prior to their hiring. Thus far. Dr. Roubideaux has required the use ofa 
checklist for managers to ensure all requirements are met in clearing applicants against the OIG 
Exclusion List, and that fingerprints are cleared and licenses have been validated before an 
applicant reports for duty. 

However, IHS has not presented the Chairman with a comprehensive plan for corrective 
action or time frame for ensuring that employees are up-to-date on provider qualifications, 
training/education and licensing. Moreover, IHS has failed to demonstrate an action plan for 
reimbursement to Medicare, Medicaid and private insurers for services rendered by providers 
with revoked or expired licensure. 

Although the IHS’ policy is to check all current practitioners against the NPDB, such efforts 
may be futile since IHS has failed to ensure all IHS facilities are reporting to the database. 
Further, given that state licensing boards provided the Majority Staff with substantial 
information regarding license revocations, suspensions and reprimands that IHS was not aware 
o5 the Chairman is concerned that performing NPDB checks alone is inadequate. 

Improve business practices in the Contract Health Services Program. The Chairman’s 
investigation identified several funding transfers (termed “non-recurring funds”) from the 
Contract Health Services (CHS) program to 638 tribalprograms. The Chairman is uncertain 
whether this practice violates the authority and regulations of the CHS program. 

Despite this concern, IHS maintains the funding transfers are allowed under the regulations 
and does not plan to take corrective actions. IHS plans to discuss, withanongoing tribal CHS 
workgroup, issues related to transferring CHS funds to tribalprograms. However, its corrective 
action plans does not include performing an evaluation of whether CHS funding transfers are 
within the framework ofthe law. 
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Addressing Certiflcation/Accreditation Problems at Five Facilities. The investigation found 
that six fecilities in the Aberdeen Area have recurring accreditation/certificatfon problems, which 
could jeopardize patient safety and quality of care. 

IHS reports having begun meetings with CMS to address accreditation/certification 
problems. Nevertheless, IHS has not demonstrated to the Chairman a clear plan of how to 
address recurring accreditation/certificationproblems at its facilities. IHS’ healthcare facilities 
are accredited by entities other than CMS. Therefore, IHS may consider holding similar meetings 
with other accrediting/certifying entities, such as the Joint Commission 

Department of Health and Human Service’s Initiatives to Improve Performance in the 
Aberdeen Area. Under the leadership of Secretary Kathleen Sebelius, HHS has begun a 
“program integrity initiative,” an agency-wide improvementplan. This initiative will include a 
risk assessment of HHS’s agencies, including IHS, which it will then utilize to establish a plan to 
address issues and support successes within each HHS agency. The Council on Program 
Integrity is comprised of the heads of each agency in the Department and staff from the Office of 
the AssisfanI Secretary for Financial Resources. 

The Council on Program Integrity will work with IHS to perform a risk assessment, as well 
as to examine all Government Accountability 0 ffice, OIG, tribal and Committee on Indian 
Affairs’ concerns and reports. The Council onProgram Integrity’s goal is to work with IHS to 
identify the Agency’ s greatest risks and then establish a permanent integrity initiative at IHS to 
ensure that the Agency successfully fulfills its mission. HHS officially begqnthe review of IHS 
on August 9'*’. Thus for, the Council onProgram Integrity review is focusing on the Aberdeen 
Area, including human resources, finance policies and procedures. 
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APPENDIX 

Exhibit A: Testimony of Dr. Ronbideaux 

Testimony of Dr. Yvette Ronbideaux, Director of Indian Health Service, submitted in preparation 
for a Senate Committee on Indian Affairs hearing originally scheduled on December S , which 

was ultimately canceled. 

Mr. Chairman and Members of the Committee: 

Good Morning. I am Dr. Yvette Roubideaux, Director of the Indian Health 
Service (IHS). I am pleased to have the opportunity to testify on the Senate 
Committee on Indian Affairs’ ongoing review of the Aberdeen Area’s 
programs and operations. And, I am honored to have served the IHS during 
your tenure as Chairman of this Committee. Your leadership and concerns 
have had a direct impact on the manner in which iHS goes about 
conducting the business of delivering health care to Indian people; and, I 
am personally grateful for the direction you have provided toward improving 
health outcomes of American Indians. 

As I noted in my testimony before this Committee in September, I am a 
member of the Rosebud Sioux Tribe of South Dakota. I have a long history 
with the Indian Health Service Aberdeen Area. I am aware of the 
longstanding challenges facing the Area, including insufficient 
accountability with respect to performance and financial management, and 
the difficulties of providing care in rural, remote, and impoverished 
communities with existing resources. We are determined to make 
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meaningful progress toward addressing these issues by utilizing existing 
resources. 


In September, I testified that the Area’s management problems are not 
solely attributable to limited resources, but it does play a role. We can 
manage our human and financial resources more capably, and that is what 
I am committed to doing. 


In fact, my priorities for our agency during my time as Director are focused 
on changing and improving the entire IHS system in numerous ways. Our 
patients, our staff, and our Tribes are all in agreement that we need to 
reform the IHS. I know the members of this Committee are committed to 
the same goal, and your investigation has been helpful in identifying 
additional problems and providing valuable input as we continue to work to 
bring needed and lasting change to the agency. As you know all too well, a 
quick fix won’t work here - and that’s why we’re focused on the 
fundamental changes necessary for long-term success. 


In addition, I continue to work to advance my priority goals for IHS in the 
Aberdeen Area which has helped to address many of the specific concerns 
raised by this Committee. I will report on these goals and then discuss both 
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updates to the Aberdeen Area review since September and reviews for aii 
1 2 of the Areas. 


Priorities for iHS reform 

In September, I testified about the four agency priorities that will guide 
fundamental reform In IHS and the work of the agency in the coming years. 
Specific to my priority to reform the IHS and immediately following this 
Committee’s September hearing, I implemented several actions to make 
improvements. I issued a clear and specific agency-wide directive to 
address the concern about individuals on the Office of Inspector General 
Exclusion List being hired in the Aberdeen Area. I made it clear to all IHS 
staff that hiring employees on the OIG General Exclusion List is 
unacceptable. All management and appropriate Human Resource staff 
were instructed to check each potential hire against the OIG Exclusion List 
before they are hired, as a part of the initial routine background clearance 
for all employees, and document that the Exclusion List was checked. 


In addition, supervisors must also certify they have conducted reference 
checks, and ensure the OIG Exclusion list was checked in each case 
before making a selection or hiring. If any individuals are hired that appear 
on the OIG Exclusion List, the hiring supervisor will be held accountable. I 
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can testify today that no Abendeen Area employee or contractor working in 
the Area, which totals 2,1 14 individuals, is on the OIG Exclusion List. Since 
the hearing, we checked all 15,700 IHS employees against the OIG 
Exclusion List and we currently have no employees on the list. 


In addition, all new hires and contractors will now undergo fingerprint 
checks before they report for duty, and funds are committed to upgrade 
software for finger printing for all 1 3 IHS sites in the Aberdeen Area. All 
new Area contracts will include pre-clearance security requirements before 
contractors are hired to work in our facilities. 


While these actions cover the agency’s own hiring process, we also issued 
a new policy on October 29 to ensure these same background clearance 
requirements apply to our contractors. New contracts awarded after 
October 29, 2010, must have a contract term of “security pre-clearance” for 
any employees referred to IHS through the contract. The contractor will be 
responsible for appropriate security clearance of the contract employee 
they are providing to the Indian Health Service, before the employee 
arrives on-site. Some contracts currently have this requirement. However, 
if the pre-clearance requirement is not currently a term in a particular 
contract, then the individuals who ate sent to IHS through these contracts 
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should be treated the same as employees who were hired or already on 
board prior to October 29. Those employees, if they will be assigned to IHS 
for an extended period of time, will be cleared after they begin working, as 
they would have been prior to the October29 policy change. Existing 
contractors will be notified of this policy change. 


The Committee has also previously expressed concern regarding drug 
diversion and pharmacy security. I am pleased to report we are 
strengthening pharmacy security in the Aberdeen Area. The Area Director, 
Ms. Red Thunder, is making funding available to purchase camera/security 
systems for all IHS locations. She will ensure that security measures are 
strengthened, including monthly monitoring of inventories of controlled 
substances; implementation of caged controlled substance work areas; and 
limited access to pharmacy work areas that include a swipe card and 
combination keypad lock by authorized personnel only. Seven IHS sites are 
renovating pharmacy areas to heighten security measures. The number of 
pharmacists will be increased to ensure sufficient monitoring of controlled 
substances. I have also directed all IHS Area Directors to review security in 
their pharmacies and implement security measures if not already in place. 
During the September hearing before this Committee, we discussed the 
problem of provider’s practicing on expired or restricted licenses. On an 
Agency-wide basis, we are reforming our hiring process to address this 
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issue. In the Aberdeen Area, the Director is requiring additional steps in 
the hiring process to ensure healthcare providers have current licenses. 
She has instructed the Human Resources office to change the application 
process so that only qualified applicants who submit a copy of their current 
license will be cleared for referral on a selection certification, and all 
selecting officials are required to validate applicant licenses before 
selection is made. A checklist is now available for managers to ensure all 
requirements ate met in clearing applicants against the OIG Exclusion List, 
and that fingerprints are cieared and licenses have been validated before 
an applicant reports for duty. 


The issue of prolonged use of administrative leave was also previously 
raised by the Committee. The Aberdeen Area Director has issued a 
directive outlining the administrative leave policy and requiring strict 
adherence to the policy. All administrative leave over eight hours must be 
approved by the Area Director. All leave approving officials are required to 
examine employee timecards each pay period to ensure compliance. I 
have instructed all IHS Area Directors to review their use of administrative 
leave and take similar actions to correct any problems they find. 
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The Aberdeen Area Director has implemented other actions to increase 
oversight and accountability of Area management and staff. Ethics and 
Integrity training is required as part of orientation for all nev\/ staff and is 
also available to all staff. Since July, at least 133 employees have 
completed the training. The Area Director has required monthly conference 
calls with Chief Executive Officers to ensure the Agency priorities are 
communicated to staff and to provide a forum for discussing ways of 
improving processes/systems and accountability. She has responded to all 
requests from the HHS’s Program Integrity Task Force and submitted all 
required documents on a timely basis. 


In addition to the actions listed above, the Aberdeen Area has continued to 
implement the recommendations made from the Area Management Review 
completed in April 2010. Since September, the Area Director directed all 
Chief Executive Officers at 12 IHS sites to provide education on the 
Contract Health Services guidelines and regulations to the general public. 
Tribal leaders, patients, and vendors, and to provide annual training for all 
21 IHS and Tribal Contract Health Services programs. The training 
includes a provider education manual outlining the paths for navigating the 
IHS and CHS programs. 
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The Area Director implemented a comprehensive agency orientation 
program for all new employees, which includes a weekly video conference 
for all new hires and current staff. 


The Area Director closed out FY 2010 budget deficit-free and FY 2010 
third-party collections surpassed FY 2009 collections by $34 million. 


The Area Director requires all meetings with T ribal leadership and service 
unit governing body meeting agendas be structured to reflect the Agency 
priorities. 


The Area Director has required annual reviews of service unit functions and 
requires corrective action plans be posted on a shared internal website for 
monitoring compliance with all service unit plans. 


The Area Director requested and has signed a formal agreement with the 
IHS Headquarters Equal Employment Opportunity (EEO) program to 
provide oversight for the Aberdeen Area EEO functions, including the 
development of a training plan for all supervisors, managers, and 
counselors. The training will include Basic EEO, Alternative Dispute 
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Resolution, and NoFear Act. She has required all 12 IHS sites to identify 
counseiote to attend the training. The Area Director has begun hoiding 
quarteriy meetings between Service Unit executive leadership and Area 
Office staff to address budgets, human resources, and feciiity accreditatbn 
issues. CEO’s are required to review productivity reports on various 
services in order to monitor productivity and service deiivery and ensure 
appropriate action is taken when areas of deficiency are identified through 
performance indicators, such as the Government Performance Results Act 
measures. The Area Director has filled all but one of the Area Chief 
Executive Officer positions at 12 IHS sites, and interviews are being 
scheduled in consultation with tribes to fill the remaining CEO vacancy. All, 
but two of the Clinical Director positions at IHS sites are filled and the Area 
is actively recruiting to fill these positions. Of course. Area Director, Ms. 

Red Thunder and her leadership team have not always been perfect. 
Nevertheless, she has done a commendable job of making meaningful 
progress in addressing management issues, at times, under extremely 
challenging conditions - in an Area known for having particularly serious 
problems. That’s one of the reasons why Ron His Horse is Thunder stated 
during the last hearing that tribes consider Ms. Red Thunder the best 
Aberdeen Area Director they have ever had. 



105 


IHS Reform for all 12 Areas 

I originally began this work last year, by initiating a series of administrative 
reviews of all 12 IHS Areas to examine key administrative functions in order 
to identify best practices and areas for improvement. As a result of 
concerns expressed by the Committee that some of the issues identified in 
the Aberdeen Area may be occurring in other Areas, we-intensified our 
activities to review other Areas and develop a structure for more regular 
oversight of the management of all 12 IHS Areas. The reviews were 
designed to obtain an initial assessment of the administrative issues in all 
the IHS Areas, and included some, but not all, of the issues raised by the 
Committee's investigation. However, in response to the Committee's 
concerns, I have instructed senior leadership to do the following: 

a. Incorporate all the concerns raised by the Committee's investigation into 
the Area reviews; 

b. Accelerate the reviews so that all 12 Area reviews are completed within 
a two-year time period; 

c. Implement recommendations of the Aberdeen Area Program Integrity 
Task Force; and, 

d. Develop a timetable for reviewing all IHS-operated facilities with a focus 


on identifying and reviewing the highest risk facilities first. 
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In response to the Committee’s announcement of its investigation into 
problems in the Aberdeen Area, the HHS Council on Program Integrity 
established the Aberdeen Area Program Integrity Task Force. The Task 
Force is reviewing IHS policies and standards, as well as the problems 
identified by the Committee to ensure that: (1) proper policies and 
procedures are in place in the Aberdeen Area; and (2) those policies and 
procedures result in corrective actions that prevent problems and improve 
service in the Aberdeen Area. We will use the Task Force’s 
recommendations, which will be completed by early spring, to help 
formulate the reviews in all 12 Areas. While these reviews are conducted 
over a two year period with available resources, I plan to implement 
corrective actions at the time problems are identified and will not wait until 
the end of the two year period to correct problems. I am committed to 
working to correct any problems as soon as they are identified and I have 
already begun to address issues raised in the last hearing. We will have the 
ability to incorporate into reviews an oversight function to make sure 
actions I have directed Area Directors to take have been implemented. I 
am also incorporating specific measurable performance indicators that 
must be met by all agency senior leadership, including Area Directors and 
CEOs, that will demonstrate whether improvements have actually been 
made. I will hold senior leadership and Area Directors accountable for 
failure to implement these corrective actions. 
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I want to assure the Committee that the Administration supports my efforts 
to change and improve the way the IHS does business, and the way its 
employees provide health care. 


The IHS is committed to cooperating fully with the Chairman’s investigation. 
My staff and i have worked to be as responsive as possible to the 
Committee’s requests for documents within the stated timeframes, and to 
answer follow-up questions and requests for clarification expeditiously. 
Providing complete and timely agency responses to all the Committee’s 
information requests is and will continue to be a top priority of mine through 
the completion of the Committee’s review of the Aberdeen Area operations. 


Mr. Chairman, this concludes my statement. Thank you again for your 
iong-standing commitment to improve Indian health, both in the Aberdeen 
Area and throughout IHS, and for the opportunity to testify today on the 
Aberdeen Area Indian Health Service programs. 


I will be happy to answer any questions you may have. 
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Exhibit B: Testimony of Laborers ’ International Union of North America 

Statement for the Record submitted in preparation for a Senate Committee on Indian Affairs 
hearing originally scheduled on December 8^, which was ultimately canceled. 

On behalf of the Indian Health Service National Council of the Laborers' International Union of North 
America (LIUNA), the union thanks the Committee for holding this hearing on the widespread 
mismanagement nationwide at the Indian Health Service (I.H.S.}. 

LIUNA proudly represents approximately 500,000 workers in the United States and Canada. While 
primarily in the construction industry, the union also represents 65,000 workers in federal, healthcare, 
and public employment. LIUNA has represented federal employees at the Indian Health Service since 
1977. We represent 9,600 employees at I.H.S. nationwide - over 90% of all bargaining-unit eligible 
workers at the Agency. The I.H.S. has one of the highest densities of union membership of any 
government agency. LIUNA represents all job classifications at I.H.S., from surgeons to housekeepers to 
public health educators. The vast majority of workers LIUNA represents at I.H.S. are Native American. 
The employees LIUNA represents are very dedicated to I.H.S.'s mission as part of thelrjobs and because 
of the important role the agency plays in providing health care to them and their families as enrolled 
tribal members. 

Earlier this year, LIUNA submitted a statement to this Committee regarding mismanagement in the 
Aberdeen Area of I.H.S. Today, we appreciate the opportunity to comment on themes of 
mismanagement nationwide at the Agency, and to provide some recommendations for needed reform. 

The Union shares Director Roubideaux's goals for I.H.S., which include: improving recruitment and 
retention; improving health care quality and access through increased accountability and customer 
service; ensuring transparency, fairness, accountability, and indusivity. However, pervasive problems 
with communications, the Agency's systemic lack of understanding and respect for federal labor law, 
including their collective bargaining obligation, have hampered the Union's ability to work with I.H.S. to 
improve the Agency. 

Pervasive Mismanagement at I.H.S. Harms Workers and Patients 

As the exclusive representative of over 9,000 employees nationwide at I.H.S., the Union has extensive 
experience with management problems at the Agency. These problems primarily fall into two 
categories -finandal and supervisory mismanagement. 

Financial Mismanagement 

I.H.S. continues to be under-funded. However, an increase in the Agency's budget alone will not solve 
the finandal mismanagement at I.H.S. Instead, Congress, HHS, and I.H.S. must all work to ensure proper 
financial accountability. 
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First, many I.H.S. Service Unit Directors and Area Directors do not properiy budget for their faciiity's 
needs, in 2009 aione, shortfaiis in facility operating budgets led to threats of reduction in services (or 
actual diversions of services) in Belcourt, North Dakota; Kayenta, Arizona; Rosebud, South Dakota; and 
Phoenix, Arizona. These diversions orthreats of reductions in services harm workplace morale and also 
can compromise patient health and safety. Another key budgeting issue is decentralization across I.H.S. 
regions. While Areas and facilities must have some leeway in determining their specific needs, the 
current decentralized system results in little accountability or oversight at Agency headquarters, in 
addition to diversions or reductions in services, this lack of accountability and oversight leads to the 
following: harms in the Agency's ability to fill vacant positions in a timely manner, resulting in 
understaffing; widely divergent performance awards for employees getting the same rating in different 
Areas; and different levels of the use of contract health services, wasting federal funds. 

Second, I.H.S. excessively uses contract health care workers. Nurses at I.H.S. are typically paid between 
$25-$35/hour. However, contract nurses fillingvacant positions cost the Agency $60-$70/hour. Taking 
into account the vacancy rate for nurses, the cost to I.H.S. to hire these contract workers is estimated to 
be tens of millions ctf dollars. Physidan positions are also often contracted out, at an even higher pay 
rate. Contract employees cannot be in the Union's bargaining unit, so those workers lack key workplace 
rights. Reports from facilities show that contract nurses are less well-trained and less familiar with and 
sensitive to the unique needs of I.H.S. and its Native population than the federal employees who work 
there. 

Third, several GAO reports have detailed mismanagement of property at I.H.S. Despite the GAO's 
findings, several senior I.H.S. officials responsible for this mismanagement still work at I.H.S. The failure 
to take action against the responsible managers is demoralizing to the employees. 

Supervisory Mismanagement 

Employees at I.H.S. are consistently ranked in the top 10% of the federal workforce in the annual "Best 
Places to Work" Survey. However, I.H.S. managers are consistently ranked in the worst 10%. Managers 
at I.H.S. are either poorly trained, unqualified, or both. There is no mandatory training in human 
relations or labor relations for supervisors. Managers typically either do not understand, or fail to 
respect, federal labor law. The primary types of these legal violations are: changes in working conditions 
without union notification; denials of proper leave requests by employees; abuse and harassment of 
employees; overdme/Fair Labor Standards Act violations; and health and safety violations. 

Some of the most egregious examples of how supervisory mismanagement harms I.H.S. employees and 
patients include: 

• Employees being forced to work in facilities without running water (Wamblee, SD), electricity 
(Eagle Butte, SD), ora functioning sewer system (Wamblee, SD). 

• Chronic understaffing - espedally of nurses. 

• Managers ignore reports from employees of patient safety concerns, including possible EMTALA 
violations. 



110 


• Chronic over-use of term and temporary employees, which violates merit system principles. 

• Managers violating nepotism rules and improperiy hiring family members. 

• CEOs/Area Directors detailing poor-performing supervisors to odier I.H.S. facilities instead of 
di sd pi i ni ng/removi ng the m. 

• Managers putting employees on long-term administrative leave during disdplinary 
investigations, violating the employee's due process rights. 

• Managers threateningemployees for cooperating witii CMS investigators. 

• Denyingworkers properly requested leave, including: 

o Leave to be with a child on military leave from Afghanistan (Phoenix, AZ) 
o Leave when a worker was trapped at home during a severe ice and snow storm (Gallup, 
NM) 

o Leave when a worker collapsed due to a diabetic condition when her electricity went 
out during a blizzard (Eagle Butte, SD) 

o Leave when the worker provides a note from his/her physidan (multiple facilities) 
o Leave to care for a sick child (the supervisor told the employee she should have a family 
member care for her child instead of her, a violation of FMLA) (Shiprock, NM) 
o Leave for a veteran suffering from PTSD(Ft. Defiance, AZ) 

o Leave forthe death of a parent (Northern Navajo Medical Center; also widespread) 

This year alone, the Union has filed hundreds of unfair labor practices and grievances over managers' 
failure to adhere to federal labor law and the union's collective bargaining agreements -however, these 
filings fail to deter management misconduct. Dr. Roubideaux must set atone at the top that this type of 
violation will not be tolerated. 

I.H.S. Must Partner with the Union and Employees to Reform and Revitalize the Agency 

In order to carryout necessary reforms at the Agency, Dr. Roubideaux and other senior leaders at I.H.S. 
must partner with the Union and its workforce. 

Improved Communications 

The Union supports Dr. Roubideaux's goals to reform and revitalize I.H.S. However, in order to partner 
on these efforts, I.H.S. needs to improve its communication practices with the Union and the workers 
we represent. 

In the past year. Dr. Roubideaux has sent out a number of memos regarding working conditions to the 
I.H.S. workforce. However, the Union was never provided copies of these memos, in violation of federal 
laborlaw. The topics of these memos are on Important topics ranging from ethics to hiring practices to 
reviewing and changing performance management practices to customer service. The Union has 
requested that it receive these notices when the employees receive them. 

Under President Obama's Executive Order 13522, I.H.S. has an obligation to give the Union "pre- 
decisional involvement in all workplace matters to the greatest extent practicable..." This can and 
should include the issues included in Dr. Roubideaux's memos. The Union and its employees have 
invaluable insight from the point of \riew of the front-line worker, as well as Agency-wide problems and 
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possible solutions. Management cannot continue to operate in a bubble; it must listen to the voice of 
the workerin orderto bring about real reform at the Agency, 

Implementation of the New National Collective Bargaining Agreement 

On October 15, 2010, after more than five yearsof negotiations, the new LIUNA-I.H.S. national collective 
bargaining agreement (NCSA) covering over 9,600 of the Agency's employees went into effect. The 
NCBA puts all workers represented by LIUNA under one contract; previously, both management and 
labor had to deal with over 30 contracts. This new NCBA will bring about a more efficient process for 
both parties. The NCBA includes a host of issues that will help the workforce and management work 
more effectively together, including; union presence on health and safety committees; workplace 
flexibility, including flexiplace and compressed and alternative work schedules; and union participation 
in new employee orientation. These joint ventures will help to increase productivity, promote 
effidency, and improve morale at the Agency. 

Implementation of the Labor-Management Relations Council 

President Obama issued Executive Order 13522 on December 9, 2009. This Order implements labor- 
management partnerships at federal agencies, and also requires pre-decisional involvement of unions in 
all workplace matters to the fullest extent without regard to whether those issues are subjects of 
bargaining. In short, the Order's goal is to ensure greater involvement by unions in the federal agency 
decision-making process for issues affecting federal employees. In addition, the new LIUNA-I.H.S, NCBA 
also includes a provision to establish such a partnership (known as the Labor Management Relations 
Council, LMRC). The IHS LMRC must be implemented by January 15, 2011. LIUNA looks forward to 
partnering with I.H.S. on a host of issues, indudingtwo in particular; 

o Implementation of the Indian Health Care Improvement Act provisions in the Affordable Care Act - 
The IHClAand other ACA provisions will affect I.H.S. employees. These provisions include; 
maintaining consistent funding for the IHS core health care facilities; providing for the release of 
significant capital improvement funds to build and maintain health care facilities; increasing 
recruitment and scholarship programs for Indian health professionals; and a host of other programs 
affecting Native patients at the Agency, such as diabetes, home health, and mental and substance 
abuse programs. 

o Expanded Supervisor Training in Labor and Human Relations - Most I.H.S. supervisors receive little 
or no training in labor and human relations. The more supervisor training in these areas, the more 
supervisors will know the law and the NCBA. Training should lead therefore to fewer grievances, 
unfair labor practices, and discrimination cases. Fewer filings save the Agency a great deal of time 
and funds, and will improve employee morale. 

Conclusion and Recommendations 


LIUNA appreciates the work that this Committee has done to investigate and try to reform serious 
management problems throughout I.H.S, The Union and the workers it represents should be seen as a 
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resource willing to work with Congress and I.H.S. to remedy these problems. Ultimately/ the patients 
that we serve will benefit. To this end, we recommend the following; 

1. Involve the union and the workforce in plans to reform I.H.S. This would not only allow forthe 
agency to hear from the rank and file workers on the ground, but also would increase I.H.S. 
employees' confidence in Dr. Roubideaux's leadership and abilit/ to improve morale. Set a tone 
from the top that the union is a partner in reform at the agency. This should be done by 
implementing provisions in President's Obama's Executive Order (13522) and the LIUNA-I.H.S. 
NCSA to form a Labor-Management Relations Committee. 

2. Determine best practices for management at I.H.S. and work with the union and agency 
employees to implement those practices throughout the Aberdeen Area and nationwide. These 
should include: 

o Reporting of patient complaints 
o Preventing health and safety violations 

o Establishing a Labor-Management review body to‘ examine and implement best practices 
that Improve patient care, customer service and public relations. 

3. Hold poor managers accountable. Discontinue the practice of detailing poor performing 
managers from one facility to another. Discontinue the practice of placing poor performing 
managers on overly long administrative leave. 

4. Include budgeting, finandal planning, and accounting as part of the reform process to avoid 
diversion of services. These should include: 

o Prevention of diversions and reductions in services 
o Re-centralization of key budget functions at Agency headquarters 

5. Determine baseline metrics for labor-management reform. Conduct an inventory of the 
numbers and types of grievances, unfair labor practices, EEO complaints, and MSPB disciplinary 
cases and work with the union to determine the cause of these problems and howto eliminate 
them. 

6. Review why I.H.S. employees are consistently ranl^d in the top 10% of federal employees 
while I.H.S. management is ranked in the bottom 10% of agencies. 

7. Commit to recruitment and retention of federal worters at the agency (rather than reliance on 
contract workers) to save costs, improve morale, and ensure consistency of care. Ensure that all 
managers receive training on labor-management issues, including performance management 
systems and the collective bargaining agreement with the union. 


The implementation of this collaborative process brings the front-line caregivers into the reform process 
with the inevitable result of achievingthe joint labor-management mission of improving patient care. 
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EXH IB IT C: BELCOURT DIVERSIONS 


History and Cost of Diversions in Health Care Services 
(2006-2010) 

Dates; 

Tvne of Diversion: 

T .enuth of 

Diversion: 

Number of Patients 
coiildhave been 

served at IHS (if no 
diversion^ 

Cost to CHS 

10/11/2008 

to 

11/5/2008 

Duett) tiieshoit^eofproviders, no adult 
patient admissions wdth diveision \o 

Trinity Hospital, Minot, ND, with 
approved CHS referrals. Pediatric patient 
admissions werestill available. OB-GYN 
patient admissions were available. 

26 days 

47 

(62 total patients 
transferred) 

$235,000 

12/4/2008 

to 

9/1/2009 

Due to the shortage of providers, no adult 
patient admissions with diveision tt) 

Trinity Hospital, Minot, ND, with 
approved CHS referrals. Pediatric patient 
admissions werestill available. OB-GYN 
patient admissions were available. 

271 days 

375 

(501 total patients 
transferred^ 

$1,900,000 

9A/2009 

to 

11/1/2009 


62 days 

75 

(99 total patients 
transferred 

$375,000 

12/21/2008 

to 

1/2/2009 

Due tt) the shortage of providers, no 
Pediatric patient admissions widi 
diveision to Trinity Hospital, Minot, ND, 
with approved CHS referrals. Adult patient 
admissions werestill available. OB-GYN 
•patient admissions were available. 

14 days 

0 

(1 patient 
transferred but 
could not have been 
served at IHS ) 

0 

3/29/2009 

to 

4/5/2009 

Due to the shortage of providers, no 
Pediatric patient admissions with 
diveision to Trinity Hospital, Minot, ND, 
with approved CHS referrals. Adult patient 
admissions werestill available. OB-GYN 
patient admissions were available. 

8 days 

2 

(3 total patients 
transferred!) 

$10,000 

5/30/2010 

to 

6/6/2010 

Due to loss ofprovider (placed on 
Administrative Leave), the extended 
hours Convenience Clinic was not in 
operation. Contracted providers ai-enow 
in place acquired to fill in forthis service. 

7 days 

0 

0 


Total number of 
transferred patients ; 
666 

Total Cost to 
CHS: 
$ 2 ^ 204)00 

Total number of 
transferred as a 
result of the lack of 
irovi ders : 499 


Note: CHS Patients and CostEsfimates are based on IHS documentation ($5 ,000 per patient). 
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EXHIBIT D: 

EMPLOYEES PLACED ON LENGTHY ADMINISTRATIVE LEAVE HOURS 

• Senior Employee in Aberdeen Area Office 

o 2007: 1 week 
o 2008: 2 ‘A months 

o Reason for Leave: Pending Investigation for Allegations ofMisconduct 

• Employee in Lower Brule 

o 2008: Over 2 Months 
o 2009: Nearly 5 months 

o Reason for Leave : Pending Investigation for Inability to Perform Job Duties 

• Employee in Pine Ridge Service Unit 

o 2007:Nearly 4 months 

o Reason for Leave: Pending Investigation for Failure to Report to Duty 

• Senior Emptoyee in Sisseton Service Unit 

o 2009: Over 8 Months 

o Reason for Leave: Pending Investigation for Allegations of Sexual Harassment 
and Hostile Work Environment 

• Senior Employee in Winnebago Service Unit 

o 2009: Over 2 Months 

o Reason for Leave: Pending Investigation for Allegations of Misuse of Authority 
and Mismanagement 

• Employee at Belcourt Service Unit 

o 2006: Over 3 14 months 
o 2007:Nearly 9 months 

o Reason for Leave: Pending Investigation or Settlement Agreement involving 
Destroyed Medical Records 

• Employee at Belcourt Service Unit 

o 2006: Nearly 2 weeks 
o 2009: Over 5 Vi months 

o Reason for Leave: Pending Investigation for Allegations ofMisconduct 

• Employee at Belcourt Service Unit 

o 2010:Nearly 1 Month 

o Reason for Leave: Pending Disciplinary Action for Conduct Unbecoming, 
Inappropriate Statements and Failing to Follow Instructbns 
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• Employee at Belcourt Service Unit 

o 2010; Nearly 2 Months 

o Reason for Leave: Pending Investigation and BIA Criminal Investigation for 
Inappropriate Touching of Patient 

• Eirployee at Fort Yates 

o 2006:Nearly2 Mo nths 

o Reason for Leave: Pending Disciplinary Action for Domestic Abuse and 
Disorderly Conduct 

• Employee at Fort Thompson 

o 2010: Over 1 Month 

o Reason for Leave; Pending Disciplinary Action for Failure to Follow Supervisor 
Instructions 

• Employee at Pine Ridge 

o 2006:Nearly 3 Weeks 
o 2007: Over 1 14 Months 

o Reason for Leave: Pending Investigation for Diversion of Drugs 
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EXHIBIT E: 

PROVIDERS WITH STATE LICENSE SUSPENSION. REVOCATION. 

TERMINATION. REPRIMAND AND OTHER ACTIONS 

The following is a sample of the information the Chairman received from a state board of 

nursing concerning IHS providers that worked or are currently working in the Aberdeen Area. 

Nurse 1 

Employed at two Aberdeen Area lacilities during the course ofactions taken by the licensing 

board. 

Board Actions and Timeline: 

• September 2009 : Letter of Reprimand and Remediation for allegations of patient neglect 
while working at an Aberdeen Area hospital; licensee had to undergo courses/training. 

• October 2009: Nursing Board received a complaint from a senior level employee at an 
Aberdeen Area hospital about patient neglect by the licensee; Board stated that the 
licensee had also given folse testimony during an informal meeting with the Board 

• January 2010: Board investigators conducted an informal meeting with the licensee at the 
Board’s office to discuss the hospital’s complaint. At the meeting, the nurse indicated 
reassignment by the IHS to outpatient care because of concerns that were raised 
concerning Nurse 1 ’s patient care.” According to documents submitted by the Board, the 
OIG was advised of Nurse I’s practice issues and the licensee was ultimately removed 
from federal service effective Dec. 10, 2009. 

• March2010:Nurse I’s license was suspended. 

• April 2010:Nurse I voluntarily surrendered nursing license. 

Current Employment Status: No bnger employed in federal service. 

Nurse 2 

Employed at an Aberdeen Area fecllity atthe time ofthe board’s actions. 

Board Actions and Timeline: 

• July 2007 : Licensee contacted the Board ofN ursing and admitted to diverting Vicodin 
for personal use for a period of seven months; licensee was referred to the chemical 
dependency program; licensee also provided an affidavit/statement to OIG admitting this 
diversion. 

• September 2007 : Arrest warrant was issued for licensee, who was to be charged with 
felony health care fraud and possession of a controlled substance. 

• October 2007: Board suspended Nurse 2’s license indefinitely and licensee voluntarily 
surrendered license. 

• January 2008 : Board reinstated Nurse 2’s license after licensee requested reinstatement 
for successful completion of dependency program. 

Currently employed by IHS. 
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Nurse 3 

Employed at an Aberdeen Area fecility at time of board’s action. 

Board Actions and Timeline: 

• August 2009: License placed on one-year probation for patient care issues (non- 
adherence to standards ofpractice, issues of documentation, inappropriate assessments 
and treatments, and lack ofpatient education); licensee ordered to undergo 
courses/training. 

Currently employed by MS. 

Nurse 4 

Employed at an Aberdeen Area fecility attime ofboard’s actions. 

Board Actions and Timeline: 

• July 2003: Licensee was referred to the chemical dependency program by IHS and signed 
a contract to participate after admitting suffering a relapse in dependency. 

• November 2003 : Licensee was discharged from the program for feilure to comply. 

• January 2004: Board suspended Nurse 4’s license after hearing; licensee feiled to appear. 


Nurse S 

Board Actions and Timeline: 

• February 2000: Licensee voluntarily surrendered his license. 

• November 2003 : Board reinstated Nurse 5’s license with the conditbn that the nurse 
participates in the chemical dependency program; licensee had admitted to diverting 
narcotics from his employer for his own use. 

• May 2005 : Licensee was discharged from chemical dependency program. 

• June 2005 : Board summarily suspended Nurse 5 ’s license after contacting the nurse about 
a complaint and requested that the nurse meet with the Board at an informal meeting; 
licensee expressed indecision about continuing with the chemical dependency program as 
well as the return to nursing and did not appear at the meeting. 

• September 2005 : Board suspended the nurse’s license indefinitely. 

Currently employed by MS. 

Nurse 6 

Board Actions and Timeline: 

• July 2004: Board issued Letter of Reprimand for unprofessional conduct, based on 
allegations received from coworkers. 

Currently employed by IHS. 


Response to Written Questions Submitted by Hon. Byron L. Dorgan to 

Gerald Roy 

Question 1. Office of Inspector General (OIG) investigations of the Indian Health 
Service (IHS) have resulted in numerous criminal convictions relating to employee 
misconduct. For instance, the OIG investigated the former CEO of Fort Totten 
Health Center in 2008 and the former Service Unit Director of Quentin Burdick Me- 
morial Hospital. 

Did the OIG determine that the IHS responded appropriately and addressed the 
findings of these investigations? 

Answer. Although the OIG cannot address the appropriateness of IHS’s response 
to the OIG’s employee misconduct investigations regarding the former Service Unit 
Director of Quentin N. Burdick Memorial Hospital in 2001 and the former CEO of 
Fort Totten Health Center in 2008, we can speak to how IHS addressed the findings 
of these investigations. 

• IHS transferred the former Service Unit Director of Quentin N. Burdick Memo- 
rial Hospital out of his position at the facility. 



118 


• IHS issued the former CEO of Fort Totten Health Center a 14-day suspension 
and she was subsequently transferred out of the facility. 

• The OIG is not aware of additional sanctions or employee discipline imple- 
mented hy IHS to the former Service Unit Director of Quentin N. Ilurdick Me- 
morial Hospital and the former CEO of Fort Totten Health Center regarding 
these investigations. 

The results of the OIG investigations involving the former CEO of Fort Totten 
Health Center and the former Service Unit Director of Quentin N. Burdick Memo- 
rial Hospital were turned over to the United States Attorney’s Office in the District 
of North Dakota for review. Both investigations involving these individuals were de- 
clined for criminal prosecution. 

Question la. Do you have recommendations for how the IHS could better address 
these employee conduct and accountability issues? 

Answer. OlG has not examined IHS’s personnel policies and procedures to an ex- 
tent that would permit it to provide general recommendations. OIG last examined 
this issue in 2000, when the Office of Evaluation and Inspections issued a report 
on IHS’s Equal Employment Opportunity (EEO) Complaint Process. The report is 
available at http: ! 1 oig.hhs.gov ! oei ! reports ! oei-05-99-00290.pdf. The study found 
that many IHS employees were confused about Indian preference laws, commis- 
sioned corps EEO rules, and employee EEO rights under tribal contracting. OIG 
found that inconsistencies in IHS’s EEO system resulted in unequal treatment of 
complaints and the EEO program lacked direction, which potentially weakened its 
effectiveness. Additionally, OIG found that employee distrust of EEO was wide- 
spread throughout IHS and undermined effectiveness of the EEO process. 

From 2005 through 2010, OIG’s Office of Investigations conducted fraud aware- 
ness presentations to IHS officials, including 13 in the Aberdeen area, for the pur- 
pose of describing and discussing internal investigative procedures. 'These presen- 
tations consisted of an OIG overview, and discussion of specific 01 functions, includ- 
ing drug diversion, employee misconduct issues, reporting requirements, and report- 
ing processes. OIG is happy to brief the Committee if you are interested in addi- 
tional information about these presentations. 

Question 2. The Committee is aware of the fact that the OIG has investigated sev- 
eral instances of employees stealing narcotics at Belcourt Service Unit and Rapid 
City IHS Hospital. In addition, there has been a troubling history of diverted nar- 
cotics and controlled substances at Quentin N. Burdick Memorial Hospital since 
2003. The Inspector General conducted an investigation of the facility’s pharmacy 
in 2003 and issued a Management Implication Report. 

Please provide a brief description of your findings at the Belcourt and Rapid City 
service units. Do you have recommendations for how the IHS could prevent the theft 
of narcotics in the future? 

Answer. During the course of our investigations, we discovered that the IHS phar- 
macies at both the Belcourt Service Unit and Rapid City IHS Hospital lacked effec- 
tive security controls to prevent and detect drug diversion by employees, contractors, 
and others. The lack of security controls and poor internal oversight of the phar- 
macies and their staff allowed drug diversion to go undetected for long periods of 
time. The OIG recommended the following measures be implemented at these facili- 
ties in order to minimize drug diversion: 

• A perpetual inventory of all Class H-V (ClI) medications stocked in each phar- 
macy should be completed and maintained. The logging in and out of inventory 
should also be completed and documented with two pharmacy staff members. 

• Security cameras should be installed in each pharmacy to record the CH storage 
areals) and any other locations that store controlled substances. The areas of 
video observation should include automated medication dispensing robots, the 
pharmacy filling area, and the primary areas of dispensing medications to the 
patients. All entrance and exits to the pharmacies should also be monitored by 
security cameras. 

• Access into each pharmacy should be restricted to pharmacy staff and IHS em- 
ployees with a need to enter the pharmacy area. 

Question 2a. Can you describe what the Inspector General found in its investiga- 
tion of Quentin N. Burdick Memorial Hospital? 

Answer. During the course of our investigation at the Quentin N. Burdick Memo- 
rial Hospital, we discovered that the facility’s pharmacy lacked effective security 
controls to prevent and detect drug diversion by employees, contractors, and others. 
The lack of security controls and poor internal oversight of the pharmacy allowed 
drug diversion to go undetected for long periods of time. The facility’s pharmacy 
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lacked effective video surveillance, proper inventory controls, two-party witnessing 
of controlled substance stocking, and comprehensive security controls to prevent and 
detect drug diversion. 

Question 2b. Has this facility been referred to Inspector General any additional 
times since 2003? 

Answer. Yes, the Office of Investigations received complaints regarding the Quen- 
tin N. Burdick Memorial Hospital in 2004, 2007, and 2010. Each complaint and sub- 
sequent investigation related to lost or stolen medications at the facility’s pharmacy. 
The 2010 criminal investigation remains open and we would be happy to brief the 
Committee on our findings once this matter is resolved and our investigation at this 
facility is closed. 

Question 3. The Committee also identified a history of missing or stolen narcotics 
at Sisseton Hospital. On March 17, 2009, the Inspector General received two reports 
of missing or stolen narcotics from the hospital and the Inspector General conducted 
a site visit in response. 

Please provide the Committee with the findings of this investigation? 

Question 3a. Do you have any indication that your findings from 2009 have heen 
addressed? 

Answer. The OIG was notified of missing or stolen narcotics from the Sisseton 
Hospital in March 2009. Agents with OIG’s Office of Investigations immediately ini- 
tiated a criminal investigation at the Sisseton Hospital Pharmacy and that inves- 
tigation remains open. We would be happy to brief the Committee on our findings 
once this matter is resolved and our investigation at this facility is closed. 


Response to Written Questions Submitted by Hon. John Baeeasso to 

Gerald Roy 

Question 1. Your written testimony notes several investigations that have oc- 
curred over the course of 10 years, including a 2008 investigation regarding drug 
diversion. One of your investigation found that the IHS pharmacy in Rapid City 
lacked basic security controls, such as security cameras, to prevent drug diversion. 

Has the Inspector General conducted any follow up reviews to determine whether 
IHS has adopted drug diversion prevention measures? 

Answer. The Office of Investigations completed a follow up review in 2010 of the 
Rapid City Sioux San Indian Hospital Pharmacy regarding security measures that 
were added, modified, or are in the planning stages since the 2008 investigation. 
The following security enhancements are now in place or have been scheduled for 
installation at this facility: 

• Pharmacy door access has been changed to have security enhanced keys and a 
cipher lock with the combination of the lock changed every 90 days. 

• Pharmacists are the only staff members that have physical keys for the phar- 
macy. 

• Pharmaceutical orders and product intake are now separate duties and forms 
are completed to ensure that the ordering staff does not check-in the order 
when received. 

• Bars have been installed on the exterior windows of the pharmacy to prevent 
unlawful entry. 

• Pyxis machine for the CII inventory was updated with user passwords now 
being changed every 90 days. 

• More staff was added to handle incoming orders and patients to prevent medi- 
cations from being stored unsecured or forgotten. 

• Security cameras are budgeted through the Aberdeen Area Office for installa- 
tion in FY 2011. 

Question la. What support do you need to achieve the goals for improving the Ab- 
erdeen Area? 

Answer. The OIG utilizes and prioritizes its investigative resources in the Aber- 
deen area based on the nature of the referrals that are received. Our investigators 
pursue those criminal cases that warrant investigation after a review of the par- 
ticular issue or complaint. We will continue to closely analyze any complaints that 
we receive and accept or reject such complaints based on standardized criteria. 
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‘without a proactive effort to identify the root causes of the prohlem o- 

r find alternat- 

Question 1. In November 2008, after lengthy periods of diversions in health care 
services, the Aberdeen Area Office conducted a review of Quentin N. Memorial Hos- 
pital. The reviewer concluded that two individuals — including the Director of Nurs- 
ing and Clinical Director-had made the decision to divert services “without a 
proactive effort to identify the root causes of the problem or find alternative means 
to ensure admission of patients.” 

The reviewer also noted that the Clinical Director stated that the facility had fre- 
quently diverted inpatient admissions in the past and it was “no big deal then so, 
why is everyone getting excited about it now? ” 

Question fo. Considering that Quentin N. Burdick Memorial Hospital diverted 
services for over 388 days, what is your reaction to the quote above? 

Question lb. Did this Clinical Director face any disciplinary action for allowing 
these lengthy diversions without a long-term plan to address the understaffing? 

Question Ic. Please describe how the decision to go on a diversion is made at an 
IHS facility. 

Question Id. Does the Aberdeen Area Office notify the respective Indian tribe 
prior to initiating a diversion? 

Question le. What do you see as the long-term solution to prevent diversions in 
health care services at facilities in the Aberdeen Area? 

Question 2. The Committee found that the Director of Nursing at Quentin N. Bur- 
dick Memorial Hospital has been the subject of three Equal Emplo 3 mient Oppor- 
tunity (EEO) complaints — two of which were fully adjudicated. One found substan- 
tial evidence of discrimination costing the Agency over $148,000. A second was re- 
solved just this year and found the Director of Nursing had failed to take action 
to prevent subordinates from harassing another employee. 

Can you explain how the IHS addressed this issue and whether any disciplinary 
action has been taken against the Director of Nursing? 

Question 3. As Chairman of the Committee, I wrote to the Agency with serious 
concerns about the vacancies in the mental health department on the Standing Rock 
Sioux Reservation. During a spike in youth suicides (100 suicide attempts and 16 
completions in 2009 and 2010), the Mental Health Director position at the Standing 
Rock IHS facility was not posted for 10 months after it became vacant and continues 
to be unfilled today. 

What obstacles is the agency facing in filling the vacancies in the IHS Aberdeen 
Area? 

Question 3a. Why does it take so long to post a vacancy? Do you have rec- 
ommendations for how to shorten the timeframe? 

Question 3b. What happens to funding for these positions when they are left va- 
cant? Were the funds for the Mental Health Director position spent on some other 
program or at a different facility? 

Question 4. The Committee found that the use of locum tenens cost the Aberdeen 
Area over $17.2 million over the last 3 fiscal years. 

What actions have you taken to address staffing issues in the Aberdeen Area, in- 
cluding excessive use of contract nurses and doctors, and “Acting” managers? 

Question 5. The Aberdeen Area has had an increasing number of EEO complaints 
over the past 10 years. We have heard that IHS policy states that there should be 
two EEO Counselors per facility, but there are currently only 13 for the entire Aber- 
deen Area. We are aware that the Aberdeen Area is in the process of training and 
hiring more EEO counselors. 

What are the biggest barriers to ensuring that there are two EEO Counselors at 
each IHS facility? 

Question 6. In one EEO case, an administrative judge described an IHS facility 
as a workplace where employees threaten the use of EEO complaints against one 
another. In addition the judge stated that supervisors often either side with one em- 
ployee or simply ignore divisive situations altogether. 

How big of a problem are retaliatory complaints and what is done to deter or pun- 
ish employees who wrongly accuse others? 

Question 6a. Do you think the prospect of retaliatory complaints deters people 
from becoming EEO counselors for their facilities? 


Response to written questions was not available at the time this hearing went to press. 



121 


Question 7. The Aberdeen Area Administrative Review, completed in April 2010, 
states that five service units were identified as being in jeopardy of losing their 
CMS accreditation. 

What are the five service units at risk? 

Question 7a. When a facility is in danger of losing its accreditation, how quickly 
are you notified? 

Question 7b. What is your role, as Director of the Area, in ensuring that the facil- 
ity takes the necessary actions to avoid losing its accreditation? 

Question 7c. What steps have you taken to address the deficiencies at these serv- 
ice units? 

Question 8. Both the Fort Yates and Quentin Burdick Hospitals have had a his- 
tory of accreditation issues. 

What steps are you taking to ensure that these hospitals submit an acceptable 
Corrective Action Plan and retain their CMS accreditation? 

Question 9. The Committee found that Rosebud Hospital has had three EMTALA 
violations between 2005 and 2010. One particularly troubling violation involved a 
pregnant woman who presented to the hospital in October 2008 nearing delivery 
and was then discharged shortly thereafter. According to the IHS report: 

A “[platient presented with contractions every 6 minutes and bloody show. [The] 
patient was discharged from [the] ER at 7:15 still with contractions and [was] 
not stable. [The patient] delivered in the . . . bathroom at approximately 7:50.” 

In an Administrative Review of the hospital in July 2009, CMS addressed an alle- 
gation of negligent care by nursing staff and ultimately placed the facility on “Im- 
mediate Jeopardy” status. The hospital submitted a Corrective Action Plan, which 
was returned in November 2009 as “unacceptable.” 

Please explain the current status of the facility. Is it CMS-accredited? 

Question 9a. What has been done to address these serious concerns involving pa- 
tient care? 

Question 10. In October 2007, just after the beginning of the 2008 fiscal year. Fort 
Yates transferred $100,000 of CHS funds to an ambulance program. Later in that 
same fiscal year. Fort Yates then borrowed CHS funds from Sisseton to pay CHS 
bills. 

Why did this transfer occur so early in the fiscal year? 

Question 10a. What kind of oversight does the Area Office have for these types 
of transfers? 

Question 11. There is a troubling history of repeated narcotics losses and/or diver- 
sions at Rapid City Sioux San Hospital. A statement submitted for the record by 
the Laborers International Union of North America (LIUNA) said this: 

“At Rapid City, South Dakota . . . [we] received reports that a CWT employee 
was distributing marijuana and methamphetamine at work. The Aberdeen Area 
Human Resources Office told the Union they were too busy with the Senate in- 
vestigation to deal with these issues.” 

What measures have you taken to address this serious concern? 

Question 12. There also appears to be a pattern of narcotics losses and/or diver- 
sions at Quentin Burdick and Sisseton Hospitals in recent years. These problems 
may exist at other facilities as well — the Committee did not even receive documenta- 
tion on the pharmacy at Fort Yates Hospital, for example. 

Please describe what the Area Office is doing to address the lost and missing nar- 
cotics. In addition, explain how the Area will enforce the IHS policy to conduct 
monthly audits of pharmaceuticals. 

Question 13. The Committee received documentation of lapsed provider licenses 
and certifications at Belcourt, Fort Yates, Rapid City and Winnebago Service Units. 
At Belcourt, for example, the most recent Mock Joint Commission Survey found that 
10 of 20 — half — of all employee files reviewed did not have the proper license or reg- 
istration. At Rapid City Hospital, one physician was practicing with an expired med- 
ical license for over seven months, and a Physician Assistant was practicing without 
a valid license for over two years. 

What is the process at each local facility for monitoring provider licenses and en- 
suring that these licenses are current? 

Question 13a. Who is responsible for this monitoring? 

Question 13b. How often are the licenses verified? 
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Question 13c. Do local facilities communicate with the licensing state boards to 
ensure that provider licenses are current? 

Question 13d. How is it possible that a provider could have practiced for over two 
years without a valid license? 

Question 13e. Were providers who practiced without a valid license put on notice 
or disciplined in any way for failing to maintain current credentials? 

Question 13f. What corrective actions have you taken to address this pattern of 
poor oversight of provider licenses? 

Question 14. The Committee found that Rapid City Hospital refunded $63,000 to 
Medicare for services provided by the Physician Assistant who for over two years 
did not have a valid license. 

Are there other instances where an IHS facility, in the Aberdeen Area, refunded 
a third party insurer because the services were rendered by a provider without an 
active license? 

Question 15. The Aberdeen Area Internal Review found significant backlogs in 
billing Medicare, Medicaid and private insurers. The internal review states that 
these backlogs result in reduced cash flow to fund service unit operations. The Com- 
mittee is aware that contractors have been hired to help the facilities catch up with 
their billing, and that many of the service units are already up-to-date. 

What steps have been taken to prevent these backlogs from occurring again? 

Written Question Submitted by Hon. Tim Johnson to Charlene Red 

Thunder * 

Question. What support do you need to achieve the goals for improving the Aber- 
deen Area? 


Written Questions Submitted by Hon. Byron L. Dorgan to Yvette 
Roubideaux, M.D., M.P.H. * 

Question 1. A nurse at Quentin Burdick Hospital was found to have stolen drugs 
from the pharmacy for her own personal use and also worked in an impaired state 
on several occasions from 1989 to 2003. The North Dakota Board of Nursing found 
that the employee was in such an impaired condition that during a C-section proce- 
dure in 2000 the nurse “could not properly place and hold retractors, and hold the 
patient’s skin in place for staples.” 

Can you please explain why this employee was not terminated? The Committee 
was told that the nurse was ultimately placed on a “desk job” so that she could 
reach her 20 years of service and reap the benefits of a full retirement. 

Question 2. During the hearing, the former Chief Executive Officer (CEO) of Fort 
Totten Health Center was discussed as an egregious example of employee mis- 
conduct. In this instance, the Spirit Lake Tribe passed several resolutions — first 
asking for an investigation and finally — expelling the CEO. IHS performed an inves- 
tigation six months after the Tribe passed the first resolution. IHS found 7 key 
areas of misconduct, including creation of a hostile work environment, misuse of 
property and sexual harassment. According to documents the Committee found — 
IHS reviewers recommended the CEO’s termination. 

Please explain why the former CEO was given a 14 day suspension rather than 
terminated? 

Question 2a. According to Inspector General’s investigative report, it found that 
the CEO had been the subject of 5 EEO complaints — 4 of which were filed during 
the employee’s previous place of work. These cases were settled and cost the Agency 
over $50,000. What efforts are in place to ensure the Agency oversees and addresses 
employees that are repeatedly the subject of EEOs? 

Question 3. An Aberdeen Area administrative review in November 2009 found 
that the CEO of Winnebago Hospital (1) was absent without approval for 130 work 
hours in 2008 and 2009; (2) misused government funding by using these dollars to 
purchase food for hospital employees on various occasions; and (3) used a govern- 
ment vehicle for personal purposes. 

Administrative reviewers ultimately found that that the CEO did not “dem- 
onstrate the leadership and ethical skills necessary” and that appropriate discipli- 
nary action should be taken against the CEO. The Committee understands that the 


Response to written questions was not available at the time this hearing went to press. 
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IHS’ removal action was mitigated after the CEO agreed not to apply for another 
position in the Aberdeen Area for one year. 

Please explain how the CEO was held accountable for misconduct and potentially 
criminal behavior. 

Question 3a. Why did the Agency digress from its initial termination action, de- 
spite the reviewer’s recommendations? 

Question 4. The Quentin Burdick Memorial Hospital diverted inpatient services 
for more than 45 percent of the time between 2008 and 2010. When an IHS facility 
diverts patients there are numerous negative consequences, such as requiring the 
use of already underfunded Contract Health Service dollars and the burden of travel 
time and cost on Native American patients. In this case, patients had to travel at 
least 100 miles to the next hospital — Trinity Hospital in Minot. 

Trinity Hospital reportedly has $10 million in unpaid bills from serving Belcourt 
IHS patients during the almost 400 days of diversions. Can you confirm this? 

Question 4a. Is it common for local hospitals to be burdened by unpaid bills after 
diversions? 

Question 4b. Can you provide inform the Committee of which non-IHS facilities 
are owed money in the Aberdeen Area due to the non-IHS facilities providing pa- 
tient care to IHS-eligible patients? 

Question 4c. Does the IHS have an Area-wide policy on when it is appropriate for 
a facility to divert patients? 

Question 5. The Committee found instances of lapsed provider licenses, certifi- 
cations and privileges at the Belcourt Service Unit, Fort Yates Service Unit, Rapid 
City IHS Hospital, and Winnebago Service Unit. For instance, in a 2009 Winnebago 
Hospital’s Joint Commission Mock Survey, 4 providers had expired licenses — some 
for over 9 months. Provider licensure is critical to the safety of patients and the 
credibility of a facility. 

Were you aware that providers had been practicing for as long as two years with- 
out valid licenses? 

If yes, how did you allow providers to continue practicing months after their li- 
cense had expired? 

Question 6. IHS is required to maintain records of provider licenses, including ad- 
verse actions for at least 10 years after the individual’s termination of emplo 3 Tnent 
or association with the Agency. The IHS only submitted only 5 instances of Aber- 
deen Area providers with a disciplinary action by a State Board. However, the Com- 
mittee contacted SD, ND, lA and NE nursing boards and found 14 Aberdeen Area 
nurses with license suspensions or revocations due to misconduct committed during 
their employment with the Agency. 

Does the Agency have any system in place to ensure providers are not treating 
patients with a revoked or suspended license? 

Question 6a. How is a report of a provider’s license suspension communicated 
from the Area Office to Headquarters? 

Question 7. The Aberdeen Area Administrative Review, completed in April 2010, 
states that five service units were identified as being in jeopardy of losing their 
CMS accreditation. 

Five of 12 service units — nearly half of all major facilities in the Aberdeen Area — 
are at risk for losing their CMS accreditation. Is this unique to the Aberdeen Area? 

Question 7a. How many other service units in the IHS system are at risk for los- 
ing their accreditation? 

Question 7b. How important is it for facilities to retain their CMS accreditation? 
How would that affect the hospital’s operation and patient care? 

Question 7c. How does Headquarters work with the Area Directors to ensure that 
local facilities get the support they need in order to avoid losing their accreditation? 

Question 8. The Aberdeen Area facilities have been below average in all aspects 
of its third party billing operations, facing backlogs in submitting bills to Medicare, 
Medicaid and private insurers. For example, the Committee found that a high per- 
centage of bills remain uncollected beyond 120 day and accounts were also not 
turned over to the Department’s Program Support Center (PSC) for debt collection 
after 180 days, in accordance with IHS policy. 

What role does IHS headquarters play in the third party collection process? 

Question 8a. Is there any oversight of the various Areas or service units? 

Question 8b. Have there been changes to the IHS policies since the Aberdeen Area 
internal review revealed problems with all aspects of the third party billing process? 
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Question 9. As you know, CHS is often labeled as chronically underfunded and 
the budget requests often focus on large increases for the CHS program. However, 
the Committee has become aware of transfers of Aberdeen Area Contract Health 
Service (CHS) funding between CHS programs at different IHS facilities as well as 
to non-CHS programs. For example, in 2008 the IHS facility in Sisseton transferred 
$250,000 to an oral health care program. There have been several instances over 
the past five years of transfers to tribal ambulatory programs and also an instance 
of CHS funds being transferred to an oral health program. 

If these facilities are running out of CHS money every year, why are CHS funds 
being transferred to other programs? 

Question 9a. In your opinion, is it within the authorization of CHS to utilize these 
funds for purposes other than paying directly for health services rendered outside 
the Indian health system? 

Question 9b. Is the practice of transferring CHS funds specific to the Aberdeen 
Area or is this done throughout the Indian health system? 

Question 13. There is a troubling history of missing or stolen narcotics at Quentin 
Burdick, Rapid City and Sisseton Hospitals, among others. 

What steps have you taken to address these issues? 

Question 14. During the investigation, the Committee encountered instances 
where it appeared union stewards had been retaliated against. For instance, one 
union steward experienced alleged harassment by management at Rapid City IHS 
hospital, resulting in her denial of leave for her own surgery, denial of leave for her 
mother’s funeral and harassment for reporting that her supervisor had come to 
work drunk on several occasions. 

How has the Agency engaged the union to ensure a better working relationship 
and to prevent retaliation against union stewards? 

Written Questions Submitted by Hon. Tim Johnson to Yvette Roubideaux, 

M.D., M.P.H.* 

Question 1. How and when will IHS implement the OIG’s recommendations for 
controlled medications? 

Question 2. Does IHS have a plan for providing greater support services to staff 
to better job performance and prevent misconduct and poor performance? 

Question 3. While the program is severely underfunded, it is critical to properly 
manage Contract Health Service (CHS) funds. How will IHS ensure that these mon- 
ies are managed better in the future? 

Question 4. What discretion is given to Area offices to move funds around between 
accounts? What funds were moved in FY 2010 and why? 

Question 5. Do you consult the National Combined Council of Chief Executive Of- 
ficers? It is my understanding that they were contacted about the issues and prob- 
lems encountered at the Service Units. Would you consider consulting that group 
for solutions for reform? 

Written Questions Submitted by Hon. John Barrasso to Yvette Roubideaux, 

M.D., M.P.H.* 

Question 1. Your written testimony indicates you are working to streamline the 
hiring process to bring more qualified health professionals on board more quickly. 
Bringing quality care to tribal members is an important priority. However, the IHS 
must also ensure that these providers are duly licensed and have no suspensions 
or other disciplinary action against them. 

In 2008, the Office of Inspector General found that IHS did not have certain safe- 
guards in place to determine whether employees or contractors were on the OIG 
List of Excluded Individuals and Entities. What safeguards, policies, and procedures 
are in place to ensure that the professionals, employees, and contractors are all ap- 
propriately qualified to work in IHS facilities? 

Question 2. Employee accountability and oversight appeared to be two major 
weaknesses that the Office of Inspector General has identified in past investigations 
of IHS. The Office of Inspector General’s testimony mentions one case where an IHS 
employee altered government medical records of patients for personal gain. What 
specific oversight, verification, and accountability measures are in place to prevent 
this type of incidence from occurring again? 


Response to written questions was not available at the time this hearing went to press. 
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Question 3. I understand that the Department has begun a program, directed by 
an “integrity council,” to assess the IHS financial integrity and quality of care. Can 
you describe the process that will be employed for this initiative and when it will 
be conducted? 

Written Questions Submitted by Hon. John McCain to Yvette Roubideaux, 

M.D., M.P.H.* 

Question 1. On July 22, 2010, I wrote a letter to IHS Director Roubideaux with 
questions concerning the Service’s responsibilities under the IHS Healthcare Facili- 
ties Construction Priority System. I’ve heard from my constituents of the Gila River 
Indian Community that IHS is not meeting its contractual obligations for the South 
East Ambulatory Care Center. Please let me know when I can expect a response 
from IHS concerning my two-month old letter. 

Question 2. The Gila River Indian Community has complained to me about sev- 
eral administrative delays at IHS that are jeopardizing the SEACC project. For ex- 
ample, the approval of the Program of Record didn’t occur until 7 months after the 
deadline set forth in the contract. Furthermore, transfer of Design Funds didn’t 
occur until 8 months after contract deadline. What is the cause of these lapses? 

Question 3. Local newspapers in Arizona recently reported that the Service’s Fort 
Yuma Service Unit, which provides medical care for the Cocopah Indian Tribe and 
the Quechan Indian Tribe, may have exposed approximately 111 tribal members to 
HIV, hepatitis B and C and other infections because of a failure to property sterilize 
medical equipment. 

Has the IHS identified specific at-risk tribal members and have those members 
been notified? What recourse do tribal members have with IHS if they’re diagnosed 
with one of these potential infectious diseases? 

Question 3a. Please explain why there was a failure to properly sterilize the unit’s 
medical equipment. When were IHS officials made aware of this incident? When 
were the two tribes officially notified? When will IHS complete its investigation of 
this incident? 

Question 3b. What steps is IHS taking to ensure this doesn’t happen again at 
Yuma? 


o 


Response to written questions was not available at the time this hearing went to press. 



